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TtfATtTA L. WINTERSON v. HECTOR M. HITCH- 

mas, et al 

Nkw York Court of Common Pleas, Qbneral Term, 

June, 1895. 

§§ 1215, 1223. 
AidtUm for rtgtituUonr^jplaintiff muBt pay Judgment 

In an action for re6titation«and to restrain the sheriff from executing 
a deed of property under a sale already made by him, and to 
Tacate and cancel such sale and the certificate thereof, the pro- 
posed order must contain a provision that, aa a condition of 
granting the relief sought, the plaintiff must pay to the defend- 
ant the amount of the judgment due him, even though such 
judgment be not the original judgment under which the prop- 
erty was sold, but was obtained on a new trial of the issues. 

By his default the defendant admits only the facts properly pleaded, 
not that the plaintiff is entitled to the relief demanded or the 
extent of that relief. It is for the court to determine upon the 
facts, to what relief the plaintiff is entitled. 

Where the parties have submitted themselves to the equitable juris- 
diction of the court, the court has the power to grant such a 
judgment as wiU fiilly dispose of all the issues between them 
involved in the matter submitted. 

(Decided June, 1895.) 

Appeal by the defendant Hitchings from a judg- 
ment entered in favor of the plaintiff hj order of the 
judge at Special Term. 

This action was in effect for restitution and to re- 
strain the sheriff from executing a deed under a sale 

Vox* XXV.— 1. 
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already made by him, and to vacate and cancel such 
sale and the certificate thereof. 

The Bale was made in execution of a judgm^it 
subsequently reyersed. Upon the new trial the plain- 
tiff again recovered and this action for restitution was 
then begun. The judgment rendered upon the ver- 
dict in the second trial has since been aflSlrmed both by 
the City Ck>urt and by this court 

The complaint in the present action was demurred 
to by the defendant upon the ground that it contained 
no offer to pay the second judgment recovered and 
held by the defendant against the plaintiff, but the 
court at Special Term overruled the demurrer with 
leave to answer upon payment of costs, which judg- 
ment the General Term affirmed with costs. 

Instead of paying costs and answering, the de- 
fendant allowed the time for answering to pass, in 
reliance, as he claims, upon the fact that all allega- 
tions necessary to properly present the question to a 
court of equity, were contained in the complaint and 
upon certain passages of the opinions written at 
Special Term and at General Term upon the decision 
of the demurrer, intimating that the relief sought in 
the complaint would only be granted upon satisfaction 
of the second judgment. 

As the plaintiff did not move for final judgment, 
iHie defendant at last made such a motion upon an affi- 
davit which recounted the history of the matter and 
contained an expression of willingness to pay the 
costs awarded upon the decisions of the demurrer. 
The proposed judgment was in part as follows : " Now, 
therefore, it is hereby ordered, adjudged and decreed, 

that it be, and it is hereby referred to , 

Esq., as Referee, to ascertain and determine the 
amounts which are due and owing from this plaintiff 
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to the defendant^ Hitchings, as and for anj and all 
judgments now held and owned by him against the 
plaintiff herein, with interest, and any and all dis- 
bursements incurred by him in and about the sale of 
the plaintiff's property herein, and any and all proper 
legal charges and liens owned by him against said 
property, and that upon the payment by the plaintiff 
herein of the amount so found due by said Referee, 
together with the costs of the reference, and the prayer 
of the complaint be, and it is hereby granted, and that 
the defendant, John B. Sexton, be enjoined and re- 
strained from executing to the defendant Hitchings, 
any deed imder the sale made September 1st, 1892, and 
that the sheriff's certificate of sale be vacated and 
cancelled of record, and that the plaintiff recover of 
the defendant, Hitchings, her said costs and disburse- 
ments herein, to wit : the sum of thirty-five and 50-100 
dollars, and the sum of sixty-four and 65-100 dollars, 
amounting in the whole to one hundred and 15-100 
dollars. 

The motion for the entry of the above judgment 
was denied and the following upon motion of the 
plaintiff was ordered instead: ''Ordered, that the 
plaintiff have judgment enjoining and restraining 
the defendant John B. Sexton as Sheriff, from execut- 
ing any deed under the sale made Sept 1st, 1892, and 
that said sale, and said sheriff's certificate of sale, be 
vacated and cancelled of record, and that plaintiff re- 
cover her costs of this action against the defendant 
Hitchings." 

From the judgment entered in acoordanoe with 
this order the defendant Hitchings bow appeals, ''and 
especially froos so much of said judgment as fails and 
nei^eots to order and adjudge, as a condition of grant- 
iag the lefief therein provided, that ttie plaintiff 
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should pay to this defendant the amount of the several 
judgments recovered by one Louise Carlson, (the 
plaintiff in the original action and who assigned the 
judgment she therein recovered to Hitchings her 
attorney) as plaintiff, against Maria L. Winterson/' 
etc., and he also appeals from the order denying his 
motion for the above judgment proposed by him. 

Hector M. Hitchings, for appellant. 
E. F. BtUlard, for respondent. 

OiSGEBiCH, J.— Section 1223 of the Code of Civil 
Procedure declares that '^Upon an application, by 
either party, to the court for final judgment, after the 
decision of an issue at law, as presented in the last 
two sections, the court has the power specified in sec- 
tion 1215 of this act, upon an application for judgment 
by the plaintiff," and section 1215 declares : '* The 
court must thereupon render the judgment, to which 
the plaintiff is entitled. It may, without a jury, or 
with a jury, if one is present in court, make a com- 
putation or assessment, or take an account, or proof 
of a fact, for the purpose of enabling it to render the 
judgment, or to carry it into effect ; or it may, in its 
discretion, direct a reference, or a writ of inquiry, for 
either purpose." 

By his default the defendant admits only the facts 
properly pleaded, not that the plaintiff is entitled to the 
relief demanded, or the extent of that relief. It is for 
the court to determine, upon the facts, to what relief 
the plaintiff is entitled ( Argall v. Pitt, 78 N. F. 239 ; 
Bullard v. Sherwood, 85 id. 253 ; Frick v. White, 57 id. 
.107 ; United States Life Ins. Co. v. Jordan, 46 Hun, 201). 

In overruling the demurrer to the complaint in 
'this action the judge at special term (9 Misc. 324) saidr 
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** • ♦ ♦ having voluntarily come into equity to apply 
for relief, the plaintiff in this action will be deemed to 
have submitted herself to the invocation of the rule 
that he who seeks equity must do equity. * * * Ac- 
cordingly, the relief wliich she seeks to obtain will 
only be extended to the plaintiff upon satisfaction of 
the defendant's demand imder the second judgment." 

And the General Term in afiSrming that judgment 
(10 Misc. 398) said : ^'The recovery of a second judg- 
ment for the same claim gave him no lien on the 
property which the judgment debtor must offer to 
satisfy before claiming restitution. Such subsequent 
judgment only afforded a ground or claim for equi- 
table consideration when the rights of the parties are 
submitted to the court for adjudication." 

The respondent urges that the appellant ought to 
have paid the interlocutory costs imposed, upon the 
decisions of the demurrer by the special and general 
terms, as a condition upon which an answer might be 
served. We cannot see that such a course would have 
materially altered the situation of the parties. An 
answer would not have presented the issues more 
fully than they are now presented or in any different 
form, and the appellant expresses in his affidavit a 
willingness to pay such costs and in fact introduced 
in the proposed final judgment submitted by him a 
provision to that effect. 

But aside from this, as the parties have submitted 
themselves to the equitable jurisdiction of the court, 
the court has the power to grant such a judgment as 
will fully dispose of all the issues between them, in- 
volved in the matter submitted. 

Having reached the conclusion that the judgment 
entered was erroneous in that it makes no provision 
for satisfying the defendant's demand under his second 
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it tiMowB tibaft the jndgimwt thoold be re- 
Tened and the matter lemanded to the Special Tenn 
for further aetioii, with coetL 

B18CHOFF, Jb., p. J., and Phyos, J., concur. 

Judgment roTeraed and the matter remanded to 
the Special Term, for farther acti<m, with coetB. 



I9 THX Matter of ths Judiciai. Setti^iiknt of ths 
AooouHT OF ELIZABETH S. BALDWIN, kxbcu- 
tbiz of ths Will of Onoaos B. Bau>wik, ds- 

CBASED. 

SuPBXMK CouBT, Okmkral Tbbm, F1B8T Dkpabtmbiit, 

JUNBy 1896. 

§§ 1022, 1228. 
Judgtnent entered by derk fi^nm r^ere^e report KM vatdL 

Where the report of a referee to hear and detarmine finds f acti,. 
Bhowiog a claim against the defendant as executrix, but, as a 
conclusion of law that plaintiffs were " entitled to judgment 
against the defendant/* and contained no express direction for 
the judgment to be entered, as required by section 1022 of the 
Code of Civil Procedure— £e/d, that there was no sufficient 
direction within the. meaning of such section to authorize the 
clerk, under section 1228, to enter judgment against the defen- 
dant in her fiduciary capacity ; that a judgment so entered 
against her was Toid, and should have been excluded when 
offered as the basis of a claim against the estate upon a subse- 
quent accounting before the surrogate. 

It is only in respect to irregularities or informalities in the entry of 
a judgment that it is to be regarded as valid while it stands, but 
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it has no aiich binding force when the defect apparent upon the. 
face of the judgment roll ehows that the judgment iteelf is a 
■uUity, because that question can be raised at any time when 
the judgment is sought to be enforced. Hinds v. Kellogg, 87 
St. Bep. 860, distinguished. 
(DeMed June, 1885.) 

Appeal from decree of Surrogate. 

IscMc N. Miller (of counsel) for appellant. 

Oeorge W. Stephens (of counsel) for respondents. 

CyBBXBXf J. — This proceeding was instituted by 
respondents, claiming to be judgment creditors of 
Elizabeth S. Baldwin, as executrix of Gtoorge R. Bald- 
win, deceased, to compel her to render an account of 
her proceedings as such executrix. In the account 
filed by her she disputed that the respondents had 
recovered any judgment against her, but by the decree 
appealed from it was adjudged that they were cred- 
itors and entitled to receive from her as executrix the 
amount of a certain judgment, the validity of which 
she had assailed. The question presented, therefore, 
upon this appeal relates to the validity of such judg^ 
ment, which was received in evidence upon the ac- 
<x>unting, and, if admissible, properly sustained the 
claim of the respondents as judgment creditors. 

As to such judgment it appears that in a suit 
brought by the respondents against Elizabeth S. Bald- 
win, as executrix, the matter was referred to a referee 
to hear and determine, and he thereafter filed his 
report, wherein he found as a conclusion of law, 
"That the plaintiffs as executors of the last will and 
testament of Elizabeth Carter, deceased, are entitled 
to judgment against the defendant Elizabeth S. Bald- 
win, as of August 6th, 1889, the date of this report, 
for the sum of $2,186.72, besides the costs of this 
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action." Upon this report respondents entered a judg- 
ment against Elizabeth 8. Baldwin as executrix. From 
this judgment defendant appealed to this General 
Term, and as one of the objections insisted that there 
was no direction that it be entered as required by sec- 
tion 1022 of the C!ode of Civil Procedure, and that the 
clerk in entering the judgment in form as he did acted 
without authority. For the reason undoubtedly that 
one could not appeal from a judgment as regular and 
at the same time raise a question of irregularity, this 
Court dismissed the appeal ** without prejudice to the 
right of the appellant to appeal from any judgment 
herein which may hereafter be entered.'' The report 
of the referee was never amended, nor was anything 
done by either party to correct the error, and upon 
the judgment being introduced on the accounting it 
was objected to by the executrix on the ground that it 
was unauthorized and void because entered by the 
clerk without authority and in the absence of any 
direction by the referee, as required by section 1022 of 
the Code of Civil Procedure, and for the reason that 
the referee reported that the plaintiffs in that action 
were entitled to judgment against the defendant Eliz- 
abeth 3. Baldwin, whereas the judgment entered was 
against Elizabeth S. Baldwin as executrix (Clason v. 
Baldwin, 18 N. T. Supp. 371). Notwithstanding the 
intimation that the judgment thus entered was irregu- 
lar and imauthorized, as stated, nothing was done to 
correct the defect in its entry, and the judgment roll 
was admitted in evidence on the accoimting upon the 
authority of two cases (Devlin v. The Mayor, 27 Abb. 
N. C, 311 ; Hinds v. Kellogg, 133 N. Y. 536) decided 
since the decision of Clason v. Baldwin (supra), in 
which, it is asserted, a different view was taken by 
the Court of Appeals. 
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In Devlin v. The Mayor, although the report of 
the referee did not determine the question as to the 
right of the defendants between themselves, and there* 
fore did not comply with the Code of Civil Procedure, 
section 1022, hj directing the judgment to be entered, 
this was held not to affect the judgment which was 
subsequently entered for the following reasons stated 
in the opinion of the Special Term: '^The parties in 
suit have stipulated as to the respective amounts to be 
paid to each person. The Corporation Counsel * * * 
made a motion to compel the entry of judgment on 
such report. The form of this judgment was agreed 
upon and the order settled. I think it is now too late 
for the Counsel to the Corporation to raise the ques- 
tion presented, and that the defendant the Mayor 
must be regarded as having waived any irregularity 
there may have been in the order or report of the 
referee." And at the (General Term it was said : ^' The 
report in concise and unmistakable terms settled the 
form and amount of the several judgments to be 
entered in favor of the plaintiff and the defendants 
other than the Mayor, &c« of New York, and this is a 
sufficient compliance with the requirements of section 
1022 of the Code of Civil Procedure." In this opinion 
the case in the Court oL Common Pleas of Hinds v. 
Kellogg (37 St. JSap., 356) is cited and relied upon as 
an authority. In that case (Hinds v. Kellogg) it was 
held that the requirement of section 1022 of the Code 
'4s satisfied if from the whole or a part of the record 
the particular form and terms of the judgment to 
which the successful party is entitled can be ascer- 
tained." This case was affirmed by the Court of Ap- 
peals (133 N. F., 536), and is therefore upon the point 
decided a controlling authority. There ''the referee's 
<X)nclusion of law in concise and unambiguous terms 
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states the amount of recoveiy to which the plaintiff is- 
held to be entitled, and judgment thereupon was^ 
properly entered.^ 

In the case under consideration, while the amount 
to which the plaintiff was entitled is definitelj fixed, 
there is an inconsistency between the findings of fact 
and the conclusion of law as to the person against 
whom the referee reports, and the precise question 
here is, could the clerk, upon such a report and in the- 
absence of any direction as to the judgment to be 
entered, disregard the referee's conclusion that the 
judgment was against the defendant individually and, 
as was here done, enter it against her as executrix ? 
By section 1228 of the C!ode it is proyided that ''judg- 
ment upon such a report, or upon the decision of the 
Court upon the trial of the whole issue of fact without 
a jury, may be entered by the clerk as directed therein 
upon filing the decision or report" This is undoubted 
authority in a proper case for the entry of a judgment 
by the clerk without application to the Court : but 
there seems to be neither statutory nor other authority 
which confers upon the clerk the right to exerciso 
judicial functions in determining the one against 
whom the judgment is to be entered when in the re- 
port itself there is an inconsistency or a doubt as to 
the person against whom it should be entered.* 

Upon examination of the entire report, it is evi- 
dent that the clerk entered it against the proper per- 
son, but that he did it without authority is equally 
clear ; and the question presented is whether that was 
a nullity or an irregularity. This General Term in- 

* In the CSM of a trial before a court or xeferee, the derk has no 
judicial functions, and no power except to enter the judgment 
directed by the court or referee. Paine v, Aldrich, 18 N, Y, 8upp»^ 
455. 
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clined to the view that it was a nullity, as shown hj 
the opinion upon the former appeal ; but the two cases^ 
referred to of Devlin v. The Major and Hinds v. Kel- 
logg (supra), both of which have been affirmed in the 
Court of Appeals, seemingly support the view that a 
judgment so entered is an irregularity merely and 
does not render the judgment itself void. And in the 
opinion of the General Term in Hinds v. Kellogg 
authorities are cited in support of two propositions : 
(1) that an omission to apply to tbu Court for judg» 
ment where such application is necessary to the entry 
of judgment is an irregularity only and does not ren- 
der the judgment void ; (2) that so long as the judg- 
ment is permitted to stand its validity is in no wise 
affected or impaired because of any irregularity in the 
entry thereof. 

While the cases cited are undoubted authority for 
the proposition that the mere absence in the report of 
a direction as to the judgment to be entered does not 
affect the validity of the judgment which has been 
entered in accordance with what from the report is 
clearly shown to have been the determination or 
decision of the referee, this is a very different thing^ 
from saying that, where an inconsistency appears in 
the report as to which of two persons the referee has 
decided against, such conflict can be reconciled or 
adjusted by the clerk in accordance with his notions 
of what may have been the conclusion to which the 
referee should have arrived, and of the form of judg- 
ment which he should have instructed him to enter. 
In one case the entering of a judgment upon a report 
in all other respects clear and unambiguous, and 
merely in the absence of a direction, may not involve 
the exercise of any judical power, but the reconciling 
of differences or inconsistencies in a referee's report 
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necessarily mvolTes such exercise ; and as we find 
neither statatory nor other authority for it, it would 
seem that the attempt to exercise such power would 
be more than an irregularity because unauthorized, 
and as a consequence a judgment so entered would be 
invalid and Yoid.* If it is within the province of the 
clerk in a case like this, where the conclusion of the 
referee reads that one is individually indebted to 
another, to disr^^^ird this because of something else in 
the report and enter a judgment against such person 
^u^ an executrix, then we do not see why the clerk 
would not be authorized, in a case where the referee 
in terms has decided as against one person, to say that 
the referee has made a mistake, and thereupon, 

* It is not intended that the rtferee most fonnulate the judg- 
ment, but that provision is complied with if, from the report, the 
particular form and terms of the judgment to which the sucoessful 
party is entitled can be ascertained. Hinds v. Kellogg, 18 N. F. 
J3up. 922. 

When the terms of the judgment to which the successful party 
is entitled are evident from the referee's report, his report is sufficient 
although it does not expressly direct such judgment. Gold v. 
Serrell, 51 State Rep. 141. 

When the conclusions of law in a report clearly and unmis- 
takably settle the form and amount of the judgment to be entered, 
this is a sufficient direction of the judgment to be entered. Devlin v. 
Mayor, 87 St. Rep, 508. 

The Court is not authorized to substitute another judgment for 
that directed by a referee to whom a case has been sent for him to hear, 
determine and report. If, for any reason, the proceedings before 
the referee do not warrant the entry of a judgment conformably to 
his decision, no judgment can be rendered, and the motion for judg- 
ment must be simply denied. The party who desires further relief 
must make an application therefor. Schroeter v. Schroeter, 98 
Hun, 280. 

The judgment must not contain provisions not embraced in the 
-decision. Loeschigk v. Addison, 8 Bob. 881. 

The judge's decision is the only authority for entering judgments. 
Chamberlain t?. Dempeey, 14 Alb. 241. 
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without direction from the Court or referee, to enter 
judgment against an entirely different person if in 
his opinion that was the logical conclusion to draw^ 
from a reading of the entire report. We think that 
no such duty devolves upon the clerk and that, should, 
he assume any such f imctions, his act in so doing is 
unauthorized and void. 

When the judgment roll was presented in evi- 
dence, this defect appeared upon the face of the rec- 
ord, and the objection to it was properly taken ; and 
it is no answer to say that because the judgmeYit was 
permitted to stand its validity could not thereafter be 
assailed, because it is only in respect to irregularities 
or informalities in the entry that it is to be regarded 
as valid while it stands, but it has no such binding 
force when the defect apparent . upon the face of the 
judgment roll shows that the judgment itself is a 
nullity, because that question can be raised at any 
time when the judgment is sought to be enforced. As 
said in Brush v. Brown (103 N. Y. 684) : " It is in the 
discretion of the Court in which the judgment is 
entered to set it aside or to leave the party to set up 
its invalidity when an attempt is made to enforce it ** 
(see also Foote v. Lathrop, 41 N. F. 358; Abram 
French Co. v. Marx, 10 Misc, 381). Here, then, the 
invalidity of the judgment appearing upon the face of 
the record, the question could be raised whenever the 
judgment was offered in evidence. It having been so 
offered and, against objection, having been admitted, 
this was error which lies at the basis of the Surrogate's 
decree. 

The decree therefore should be reversed, with 
bests. 

All concur. 
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CITT OP BROOKLYN v. LONG ISLAIO) WATER- 

SUPPLY CO- 

BuPBBMK Court, Gxnxral Term, Sroond Dkpart- 

;nt, Jxtnc, 1895. 



§§3240,3372. 

flaction ttiO oi the Code of qyfl IVocednrB, Mrthnriring an mwwtd of 
coile in gpeciel pwioiwdingg at the bmiio rates mllawod for ■imilar 
aerricee in actiona, doea not empower the ooort to grant an 
extra allowance. 

flaotloo 8872 of the Code of CiTii Pfeooadnra, which ptofidoi 
for the granting of coate and an extra allowance in oondem- 
nalion prooeedinge, where the oompenaation awarded ex c e od a 
tiie amount of the offer, withintereat, appliea anljtoproceedinga 
inatitated under the general condemnation law, and not to ttoaa 
midcr a apedal atetoe which doea not liold an offer nnnf—Tj 
24 Ofo. Pro. i2. 117, mrefaed. 

(DeMed Jam, 1886.) 

Appeal from an order of the Special Term, Kings 
County, granting an extra allowance to the defendant 
company. 

Henry Tange, for appellant, 
ThanMs E. PearscUl, for respondent. 

Brown, P. J.— I am of the opinion that the Court 
had no power to grant the order appealed from. 
Section 8240 of the Code of Civil Procedure authorises 
4m award of costs in special proceedings at the same 
rates allowed for similar services in actions. But this 
Motion does not empower the Court to grant an extra 
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allowance. In re Holden, 126 N. Y. 589, 27 N. E. 
1063. This proceeding was not instituted under the 
general condemnation law, but pursuant to chapter 
481, Laws 1892, and therefore the order cannot be 
sustained under section 3372 of the Code. Moreover, 
the conditions do not exist under which, alone, costs 
and allowance can be granted to a property owner 
under the latter section. That section provides for an 
offer b7 the plaintiff to purchase ihe property, which 
it proposes to take at a si>ecified price. If the offer is 
not accepted, and the compensation awarded by the 
commission does not exceed the amount of the offer, 
with interest from the time it was made, no costs can 
be allowed either party ; and it is only when the 
compensation awarded exceeds the amount of the 
offer, with interest, as aforesaid, that the Court may 
grant costs and an allowance to defendant, to be paid 
by the plaintiff. No offer was made by the city in 
this case, and none was necessary under the act which 
authorizes this proceeding. 

The order must be reversed, and the motion 
denied. 

Dtkman, J., eonours. Pratt, J., diasenta 
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ELLEN J. ORR, Plaintiff, v. MART W. CURRIE,. 

dsfendant. 

Supreme Court, Special Tbrh Chambers, Nb^t 
York Coxtntt, September, 1895. 

§439. 

Order ofptMicaiion of tummofiB-'— -affidavit intuffl/deni to wppori^. 

An order for the servioe of a summons bj pubUoation npon a defend* 
ant will not be supported where the afStdavit upon which it ift. 
founded fails to state that '' the plaintiff has been or will be un^ 
able, with due diligence, to make personal seryioe of the 
summons." The allegation that ' ' plaintiff will be unable to make 
personal service of the summons*' is not sufficient. 

Such a recital in the order is a judicial finding, and the court must 
be satisfied npon the facts, and not because the plaintiff is 
satisfied by reason of facts which he does not disclose. 

(Decided S^eniber, 1896). 

Motion to set aside an order of publication of the 
summons on the ground of the insufficiency of the 
affidavit* 

Clarence D. Cruikshank, for plaintiff, 
John J. AdamSy for defendant. 

Beekman, J. — ^This is a motion to set aside an 
order of publication of the summons on the ground of 
the insufficiency of the affidavit. The affidavit reads 
as follows : ** That heretofore and on the 24th day of 
June, 1895, an attachment was issued against the 
defendant as a non-resident of the State of New York, 
upon an action for breach of contract other than a. 
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contract to marry, as is more particularly stated in 
the yerified complaint hereto annexed ; that defend- 
ant resides at 440 Maple avenue, Elizabeth, New 
Jersey ; is of full age, and that plaintiff will be un- 
able to make personal service of a summons upon said 
defendant ; that the sources of my information and 
the grounds of my belief are correspondence had with 
defendant from her said residence in New Jersey, and 
from conversations had with the son and representative 
of the defendant. 

" That the summons was duly issued herein, but 
by reason of non-residence of the defendant as afore- 
said, has not been served. That no previous appli- 
cation for an order of publication has been made 
herein." 

It is contended on behalf of the defendant that 
the affidavit was absolutely barren of any proof from 
which the learned Justice who granted the order 
could conclude that the plaintiff would be unable with 
due diligence to make personal service of the sum* 
mons upon the defendant as the order recites. The 
rule undoubtedly is that such a recital in the order is 
a judicial finding, and is therefore to be supported, if 
there is any evidence, even though it be slight, from 
which an inference might fairly be drawn that due 
diligence, or, as it has been phrased, ordinary and 
suitable diligence, considering the facts and circum- 
stances peculiar to the case, has been employed. But 
where the affidavit is entirely barren in its statements 
of facts, so that it becomes a matter of pure speculation 
as to the grounds upon which the applicant bases his 
claim to the order, the recital or finding of the Judge 
cannot be accepted as a suffic^ient support for his 
order. The proceeding is a jurisdictional one, through 
which the property rights of those beyond the juris- 
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diction of the Court are to be affected, and the statutory 
basis for the order must appear upon the record to 
give it vitality. 

The Courts have gone very far in their efforts to 
support such orders, and the rule seems to be that 
they should be sustained if the papers upon which 
they are founded contain any evidence fronoi which it 
may fairly be inferred that the case is one within the 
statute. The rule is a reasonable one — at least it is 
one which I have attempted to follow in my efforts to 
uphold the order in question. I have, however, been 
forced to the conclusion that the affidavit in this case 
does not respond to the test of even this mild prin- 
ciple, and that the order resting upon it is therefore 
fatally defective. It will be observed that the only 
fact relevant to the point of the objection which it 
states is : ^' That defendant resides at 440 Maple ave- 
nue, Elizabeth, New Jersey, is of full age, and that 
plaintiff will be unable to make personal service of a 
smnmons upon said defendant." It will be noticed 
that the affiant does not state that he will be unable, 
to make the service ^* after due diligence," in the words 
of the statute. Had he done so, this case would have 
come nearer to that of Kennedy v. The N. T. L. Ins. 
& Trust Co. (101 N. F. 487), in which the Court says 
(p. 489) : '^ The statement as to due diligence is not 
absolutely an allegation of a conclusion of law, or an 
opinion, but in connection with what follows^ a state- 
ment of facts which tend to establish that due diligence 
has been used." 

In that case, as the opinion shows, the affidavit 
stated that the defendants '^ cannot after due diligence 
be found within this State," they being residents of 
other States, as therein named, and 'Hhatthe sum- 
mons herein was duly issued for said defendants, but 
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cannot be personally served upon them by reason of 
such non-residence. " The comment of the Court upon 
this is as follows : ''Here is a clear statement that the 
defendants are non-residents of the State, and reside 
in other and distant States, and that the sunmions 
which has been issued cannot be served by reason 
thereof. * * * The allegation as to non-residence 
is preceded by the statement that the defendants 
cannot, after due diligence, be found within the State, 
which, taken in connection with, the subsequent aver- 
ment as to non-residence, may be considered, we think, 
as a statement either that an attempt has been made 
to find the defendants, or at least that they are so re- 
motely located out of the State and have such a fixed 
residence there that it would be impossible after due 
diligence to find them within the State for the purpose 
of serving the smnmons on them.'' 

An examination, however, of the affidavit under 
consideration will immediately disclose the fact that it 
falls far short of the facts upon which the reasoning in 
the above quoted case rests. There is no averment of 
** due diligence." The statement is '' that the plaintiff 
will be unable to make personal service of a summons 
upon said defendant. " The gravity of this omission 
is demonstrated in the case of McCracken v. Flanagan 
(127 N. F. 493), where the Court says (p. 496) that if 
due diligence was to be inferred from the statement 
that the defendant cannot be found within the State 
'' the Legislature would doubtless have been satisfied 
to have the affidavit state that the defendant cannot 
be found within the State, and not have superadded 
thereto the phrase ' after due diligence. ' " 

Furthermore, the inferences which were considered 
allowable in the case of Kennedy v. N. Y. L. Ins. & 
Trust Co. {supra\ from the fact that the residence of 
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the party proceeded against was in a distant State^ 
find no place in the case under consideration, where- 
the defendant is alleged to reside in a border State, at 
a place close to the boundary, and where hundreds re- 
side who daily transact their business within the City 
of New York (Carlton v. Carlton, 86 N. T. 313). 

I have examined the other cases to which I have 
been referred by the counsel for the plaintiff, and in 
each of them the aflSdavit expressly states, not only 
that the defendants reside in some other State, hut also 
that they are actually there at the time (Lockwood v. 
Brentley, 31 Hun, 155 ; Chase v. Lawson, 36 Hun, 221 ; 
Jerome v. Flagg, 48 Hun, 351). Nor is the plaintiff^ 
helped by the allegation in the affidavit under con- 
sideration ''that the sources of his information and 
the grounds of his belief are correspondence had with 
the defendant from her said residence in New Jersey 
and from conversations had with the son and repre- 
sentative of the defendant." What was written and. 
what was said do not appear, and the Court is without, 
the slightest information of the facts themselves upon^ 
which to determine whether service could or could not 
be had with the exercise of due diligence. The whole 
clause has* the effect, and only the effect, of making 
the previous averment of the affidavit on information 
and belief. 

As was said by Mr. Justice Van Brunt in the case 
of Ladenburg v. Commercial Bank, 87 Hun, 269 (at 
page 275) : '^ Where a party alleges upon information 
and belief and states that the sources of his infor- 
mation are certain writings, the Court is entitled to 
know what the writings are, in order to see whether 
the affiant is justified in his belief or not. The Court 
must be satisfied upon the facts, and not because the 
plaintiff is satisfied by reason of facts which he does 
not disclose. 
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Upon a careful consideration of the whole affidavit 
in this case, I find myself unable upon the authorities 
to reach any other conclusion than that it is radically 
deficient. Had it contained a statement of facts which 
would sustain the conclusion that the defendant 
could not after due diligence be served within the 
State, or, possibly, if upon the meagre statement pre- 
sented the averment had been that the plaintiff would 
not be able so to serve the defendant after due dil- 
igence, the order would have been sustainable ; but 
in the absence of either of these conditions, the affi- 
davit, even under the most favorable of th6 decisions 
which may be regarded as authorities, fails to support 
the order. It follows that the order must be vacated. 

Motion g^ranted, with $10 costs. 



ITOTB ON SUFFiCUmO Y OF AFFIDAVIT TO SUFPOBT ORDBB OF PUB- 
LICATION OF SUHXONS. 

The existence of the grounds for ordering serrice by publication 
If a jurisdictional fact, and the ex parte determination of the Court 
as to their existence is not conclusive. (Fiske v. Anderson, 12 Abb, 8.) 

The requirements of the Code must be strictly complied with. 
(KendaU v. Washburn, 14 How, Pr, 880. Hallett v. Righters, 18 ; 
How, Pr. 48 ; Cook v, Farren, 84 Barb, 96 ; Wortman v. Wort- 
man, 17 Abb, 66.) 

If the evidence has the legal tendency to prove the facts requisite 
to confer jurisdiction to make the order, then it is valid, although 
the proof was slight and inconclusive. (Carleton v, Carleton, 38 
Hun, 251.) 

It is sufficient if the proof has a legal tendency to make out in all 
its parts a case for the action of the judge. (Schroeder v, Lear, 17 
Weekly Dig. 574.) 

In order to defeat the jurisdiction there must be a total want of 
evidence on some essential points. {Id.) 

"While great caution should be experienced in granting orders of 
publication, and iwrties should be treated liberally in opening judg- 
ments if in justice has been done, mere technical objcc.ions should 
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Note on Sufficiency of Affidavit 

not be held to inTalidmte a jadgment upon which the title to rsal 
eitiite depends. (Smith v. Matton, 47 Haw. Pr. 118.) 

The determination of the jndf^e as to the sufficiency of the proof 
cannot be collaterally impeached. (Walker v. BeifF, 18 Weeki§ 
Digegi, 881.) 

Where there is a total absence of proof of the jurisdictlonai 
fteti, the order for pablicatlon and all proceedings foonded upon it 
ai» absolutely void. (Towsley v. Mc£k>nald, 83 Barb. 604.) 

So where it shows no attempt to serve. (WOTtman v. Wort- 
man, 17 Abb, 66.) 

Necessary Statements in AffidaTit.--The affidavit should state 
that the summons and complaint have been prepared, that due 
diligence to serve them has been used without success ; that a cause 
ci action exists, and that defendant is a resident of the State or has 
property therein. (Rawdon v, Corbin, 8 How, Pr, 416 ; Vemam v. 
Hdbrook, 5 How. Pr. 8.) 

Must show defendant's residence or that it is not known to 
plaintiff, and cannot, with due digilence, be ascertained. (Hyatt v. 
Wagenright, 18 How. Pr, 248.) 

iDformation and Belief.— It is no objection to an affidavit that 
some of the allegations as to non-residence are stated on information 
and belief ; and these are proper to be considered upon the appU* 
cation. (Howe Mach. Ck>. v. Pettibone, 74iVL Y, 68.) 

Affidavit of non-residence, on information and belief. Is suffi- 
cient. (Steinle v. Bell, 13 Abb. N. S. 171 ; Van Wyck v. Hardy, 11 
Abb, 473.) 

Dne Diligence. — Some effort or diligenoe to make personal 
service in the State is necessary. What is suitable and proper dil- 
igehce may depend somewhat upon the peculiar facts and circum- 
stances of each case. The statute uses the well-understood term, 
due diligence, which intends not diUgence extraordinary or extreme, 
but only proper and std table. (Chase v, Lawson, 36 Hun. 221 ; 
Wunnenberg v, Gearty, 86 Hun, 24a.) 

Plaintiff must show that he has been, or will be, unable with 
due diligence to make personal service. (Bingham v, Bingham, 8 
How. N. 5., 116 ; Campbell v. Taylor, 9 Weekly Dig, 14.) 

Where the affidavit stated, that defendants resided in places 
named, but did not show that any efforts had been made to find 
them nor that they could not, with due diligence be found in the 
State, it was held insufficient, and title obtained under it was set 
aside. The affidavit must show what has been done to find them. 
(Bixby V, Smith, 8 Hun. 60.) 

A statement that ** deponent has not been able to find defendant 
within this State, though he has searched and inquired for him at all 



VOL. XXV. 23 



Ridgway v, Symons. 



tbe places therein where said defendant would be nioet likely to be 
found " does not show that personal service cannot with due dil- 
igence be made within the State. (Putnam v, Qriffin, 19 Weekly 
Dig. 46.) 

NoB-residenee. — Non-residence alone is not sufficient (Peck t^. 
Cook, 41 Barb, 649 ; Wortman v. Wortman, 17 Abb. 66 ; Waffle v. 
Qoble, 58 Barb. 617 ; Fetes v. Volmer, 38 State R^. 817 ; Hyatt v. 
Swivel, 62 N. Y. Supr. 1.) 

An affidavit merely stating that a party is a resident of a State 
named gives no jurisdiction. (Argall v. Bachrach, 18 Weekly Dig, 
807.) 

The fact of non-residence is evidence that he cannot be found in 
the State. (Vemam v. Holbrook, 6 How. Pr. 8 ; Rowden v, Corbin» 
8 How. Pr. 416 ; Bizby v. Smith, 8 Hun, 60.) 



JAMES RIDQWAY as Recbiveb, Etc., Plaintiff, 
V. SAMUEL BYMONS, as Receivbb, Etc., 

Defendant. 

SlTPBEME COUBT, SPECIAL TbBM, ChAMBBBS, NeW 

YoBK County, Sbptembeb, 1895. 

§§ 3271, 3272. 

Order requiring plaintiff a$ receiver to file eecurity far costs should 
be made by the court — discretionary — wUl not be granted unless 
action is brought in bad faith. 

The granting of an order requiring plaintiff as receiver to file 
security for costs rests in the discretion of the court, and the 
power will be exercised under well settled principles, only where 
it appears not only that the receiver is without funds applicable 
to payment of costs, but also that the action has been brought in 
bad faith or heedlessly, or without reasonable prospect of 



An application made under section 8871 of the Code of Civil Pro- 
cedure to compel plaintiff as receiver to give seouritj for costs 
cannot be made by a judge. The order must be granted by the 
Court 

(Decided September, 1885.) 
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Motion to vacate an order requiring the plaintiff 
to give security for costs. 

Qilbert B. Hawes^ for plaintiff. 
Ooldfogle & Cohen, for defendant. 

Bbbkkak^ J. — This is a motion to vacate an order 
requiring the plaintiff to give security for costs. The 
order was made ex parte. The granting of such an 
order against a receiver rests in the discretion of the 
Court, and the power will be exercised under well 
settled principles, only where it appears not only that 
the receiver is without funds applicable to the pay- 
ment of costs, but also that the action has been brought 
in bad faith or heedlessly, or without reasonable 
prospect of success (Bennett v. Gh^ble, 43 Hun, 354 ; 
Butherford v. Town of Madrid, 77 Hun, 645 ; Hale v. 
The St. Lawrence Mfg. Co., 86 Hun, 499).* The 

*0n a motion to compel a reoeiver to give seciirity oa th« 
groimd that he has no funds in hia hands, it must be shown that the 
action is brought in bad faith or heedlesslj. (Jenkins v. Stow, 8 
Law Bull. 67.) 

The fact that the action was commenced without leave of the 
Court having been first obtained, and that pUiintiff, as receiTer, 
had no funds, and no prospect of any, other than such as might 
result from this action, might properly be considered by the Court 
in making an order for security after dismissal of his complaint* 
(Gifford V. Rising, 48 Hun. 128 ; 14 Civ. Pro. R, 172.) 

Where bad faith in a receiver in commencing tiie action is 
shown, he will be required to give security. (Kimberly v. Good- 
rich, 22 Hoi0. Pr. 424.) 

An ex parte order giving a receiver leave to sue, is not a bar to 
a motion requiring him to give security. (Bolles v. Duff, 17 Abb» 
448.) 

An order requiring a receiver to give security is not appealable, 
except for irregularity in granting or procuring it (Id.) 

Whether a receiver of an insolvent corporation who is plaintiff 
shall give security is within the discretion of the Court, at Special 
Term, and its order is not appealable to General T«nn or Court of 
Appeals. (Briggs v. Vandenburgh, 22 N. Y. 467.) 
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plaintiff has brought this action by permission of the 
Ck>urt. The charge that he has done so to harass and 
annoy the defendant is hardly sufficient upon which 
to base a finding of bad faith in. the absence of satis- 
factory evidence to that effect. Nor am I prepared to 
hold, upon the papers submitted to me^ that the plain- 
tiff has no reasonable prospect of success in the action. 
In view of the above considerations the order should 
not have been granted. But there is another objection 
which affects its validity. The application was 
necessarily made under section 3271 of the Code of 
Oivil Procedure. An order under that section must 
be made by the Court ; it cannot be made by a Judge 
(section 3272, Code of Civil Procedure). The order in 
question was not a Court order^ and was therefore 
invalid. 

Motion granted, with costs to abide the event 



In re WILL OF JOHN OLIVER. 

SURROGATS'S COUBT, NbW TORK CoUNTY, JuLY, 1895. 

§ 2620. 

Premie of wUl upon proof of Jumdwriting of iutator and wXh 

9eribing wUneue9, 

ini«re one witneee to a will haa died and the other disappeared, and 
not been heard of for six or seren years, but proof of the hand- 
writings of both testator and deoeased witnesses is adduced ; 
and the will is reasonable in its proTisions when the circum- 
stances of the family are considered, the scheme of which waa 
sugKested iu part, but as a whole was approved by the testator ; 
taken with his declarations as to the manner in which it was 
executed, showing that he knew the requisites of execution and 
that all the acts were In conformity with the statute ; and the 
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whole tnuaactioii from beginning to end being in apparent 
good faith, with nothing to raise a Boepicion to the contrary, and 
the paper haying been preeerved for ten years, with no suggee- 
tion of diflsatisfaction with its pxoTiaoiie, HM, these faetB axe 
Bofficient to admit the will in evidence on the trial of an action, 
when its admission would be condnsiTe of the rights of the 
parties to the controTersy and consequently, under section M20 
of the Code of QtU Prooedore, the will is entitled to probate. 
(Bedded Jvly, 1895.) 

Application for probate of wilL 
The facts are stated in the opinion. 

David May, for proponent. 

James E. Kelly , Special Guardian, opposed. 

FiTZGBBAU), S. — The paper propounded was ex> 
ecuted in 1885. The decedent was a steamboatman 
doing business between Albany and New York. Hi» 
wife, at the date of the instrument and afterwards, 
was a person of unsound mind, and she continued 
in the same condition more or less until her death. 
He left a son, who was also of unsound mind and an 
inmate of an institution for the insane. The estate, by 
the paper, was left in trust to his daughter, Mrs. Fyle, 
to be expended by her as she might deem wise for the 
maintenance of his wife, and upon her death, should 
there be any residue, it is to go to Mrs. Fyle, with the 
understanding that should the son require any assist* 
ance, she should devote what would seem to her 
proper for that purpose. Mrs. Fyle is named as ex- 
ecutrix. The paper was attested by John Featherly, 
Jr., and S. Y. R. Ableman as witnesses. Ableman 
died soon after the death of the decedent, and the 
witness Featherly disappeared and has not been heard 
of for six or seven years. The legal presumption under 
the circumstances is that he also is dead. There is no 
person living who is known to have been present at 
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the execution, and there is no written recital in the 
InBtrument of the facts which occurred at the time. 
Only the handwritings in the signatures of the testator 
and the subscribing witnesses are proved. Objections 
were filed to the probate of the paper in behalf of the 
• widow, alleging that it was not properly executed. 
She has since died. The special guardian of the in- 
sane son has continued the contest. 

Under the laws of this State, before admitting a 
testamentary paper to probate, two, at least, of the 
subscribing witnesses must be produced and examined 
if so many are within the State (Code, §2618). The 
Surrogate must be satisfied of the validity of its ex- 
ecution {sec. 2622). To constitute a valid execution, 
the testator must sign the instrument at the end or 
acknowledge his signature to each of not less than 
two witnesses, and must at the same time declare to 
them that it is his will, and the witnesses shall sign it 
at the end by the testator's request (2 R. S. 63, sec. 40), 
It frequently happens that, in a literal sense, these 
requirements are not complied with. In a liberal 
spirit the Courts hold that a substantial compliance is 
sufficient (Matter of Voorhis, 125 N. l\ 705). 

That testamentary purpose may not miscarry, the 
law, in the spirit of equity and justice, provides that, 
if all of the subscribing witnesses are dead, a will may 
nevertheless be established upon proof of the hand- 
writing of the testator and of the subscribing witnesses, 
and '^ such other circimistances as would be sufficient 
to prove the will upon the trial of an action." {Code, 
§ 2620). This provision is a substantial reproduction 
of the language of section 20, chapter 460, Laws of 
1837, which has been a subject of adjudication in our 
courts when it was sought to introduce wills in evi- 
* ' dence in trials at law. 
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In Jackson v. LaGrange (19 John. 386) one of the 
witnesses to the will was dead and the second failed to 
recall the circumstances attending the execution. 
Because the third witness, who was shown to be living 
and within the jurisdiction of the Court, was not called 
that ''he might prove or disprove the facts/' the will 
was not received in evidence. But the Court was of 
the opinion that if the recollection of the third witness 
had also failed, if he could prove his own signature 
and that of the testator, the execution of the will was 
sufficiently proved to entitle it to be read. In a sum- 
marized statement of the law Chief Justice Spencer, 
who delivered the opinion of the Court said : 
^'If the subscribing witnesses to a will are dead, then 
proof of their signatures and that of the testator is 
sufficient. Jackson v. Hickory (1 Wend, 406) is a 
similar case. The Court held, when one subscribing 
witness was imable to prove that all the requirements 
of the statute had been complied with, the other wit- 
nesses to the transaction, if living and within the 
jurisdiction of the Court, ought to have been called, 
but if they were dead, then their handwriting and 
that of the testator should also be proved, and the 
jury from such evidence would be authorized in in- 
ferring that the requirements of the statute had been 
complied with. In Jauncey v. Thorn (2 Barb. Ch. at 
page 59) the Chancellor states that the most liberal 
presumptions in favor of the due execution of wills are 
sanctioned by courts of justice where, from lapse of 
time or otherwise, it may be impossible to give posi- 
tive evidence on the subject ; and, where any of the 
subscribing witnesses are dead, proof of their signa- 
tures is received as secondary evidence of the facts to 
which they have attested in subscribing the will as 
witnesses of its execution. So, in Cheeney v. Arnold 
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(18 Barb. 438) it is held if the witnesses were all dead, 
proof of their handwriting would be sufficient to 
establish the due execution of the instrument by the 
testator. And again, in Everitt.t;. Everitt (41 tc2« 385), 
** If the witnesses are men of good character, and 
there is no doubt as to their signatures or any other 
suspicious circumstances, the attestation clause would 
be deemed sufficient evidence of a request. In short, 
the law lays down no stubborn, inflexible rule in suck 
cases, but accepts the best evidence that can be pro* 
cured subject to the nature of human affairs and 
human infirmities and casualties to establish the fact 
in controversy." "Nor are the provisions of the 
statute," as stated in Lawrence v. Norton (45 id. 448), 
" such as to preclude the admission of the will when 
some of the witnesses are dead and others do not re> 
member the occurrence." 

In Butler v. Benson (1 id. 226) it was held that the 
law, after the diligent production of all the evidence 
then existing, if there were no circumstances of 
suspicion, presumed the instrument properly executed, 
particularly when the attestation clause was full Ta 
the same effect are Rugg v. Bugg (83 N. T. 494) and 
the Matter of Pepoon (91 N. T. 285) ; and in most of the 
cafiifds in which validity of the execution of a will waa 
in question when there was no witness living to prove 
the facts, the existence of an attestation clause, re-^ 
citing the necessary facts that occurred at the time of 
the execution, has been an important factor in de- 
termining the decision of the courts. But to give the 
attestation clause force as evidence is a generous in* 
terpretation of the statute, in the lang^uage of which 
there is nothing to make it such. It is '^ proof of 
handwriting " that is prescribed. It is only under the 
decisions that an attestation certificate signed b-* the 
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witneBsee is admitted in aid of probate. For it is well 
settled that an attestation clause is no part of a will 
and is not required as part of its execution, but when 
the witnesses are dead it may be presumptiye evi- 
dence of due execution (Jackson v. Jackson, 39 N. T. 
153) ; and when the witnesses are living it may en- 
able them to recall the facts, if they do not recollect 
them without. * * * Under the statute, all that is 
required in addition to proof of the handwriting of 
the testator sind the subscribing witnesses is *^ such 
other circumstances as would be sufficient to prove 
the will upon the trial of an action.'' 

What were the circumstances imder which the will 
of John Oliver was prepared and executed ? An insane 
wife and an insane son were not competent for self- 
care to look after an estate. Mr. Fyle, the son-in-law 
of Mr. Oliver, and who at his request drafted the 
paper, states that in giving him the instructions Mr. 
Oliver referred to his wife's mental condition, stating 
that it was his wish to give his estate out and out to 
Mrs. Fyle, and that it was at his (Fyle's) suggestion, 
that the paper took the form in which it was executed 
and by which provision for his wife and son was 
made directory. To some one must be intrusted their 
care, and who was better fitted than the daughter 
and sister of the unfortunates ? 

Mr. Fyle is a journalist and a literary man — ^not a 
lawyer, though he states he knew the manner in 
which wills should be executed. The scheme of the 
instrument is clearly expressed. If Mr. Fyle's testi- 
mony is to be credited, after the paper was type- 
written it was delivered to Mr. Oliver as he was about 
to leave for Albany, with instructions as to the manner 
of its execution. From the fact that both subscribing 
witnesses were residents of that city, it is a reasonable 
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canclusion that the paper was signed there. Mr. 
Oliver on his return to this city, Mr. Fyle states, came 
to him and stated that the paper had been executed 
there and told him the manner in which it was done. 
Though Mr. Fyle's statement did not in the first 
instance mention that the decedent told him that he 
had requested the witnesses to sign the paper, before 
he left the stand he recalled and testified to the fact, 
and it is hardly conceivable under the circumstances 
that they would have signed their names except upon 
his request. 

I am aware that the competency of proof of the 
declarations of a testator has been caUed in question 
in the past. In the leading case of Waterman v. 
Whitney (11 N. Y, 151) the subject was learnedly 
considered by Judge Selden in respect to the decla- 
rations of a testator after the execution of a will, to 
the effect that he had disposed of his property in a 
manner entirely different from the disposition shown 
in the will, and it was held that no such declarations 
were competent as evidence of the facts, except they 
were part of the res gestce at the time of the execution 
but were competent as evidence of the testator's 
mentctl condition. 

The question was again considered in the Matter 
of Marsh, (45 Hun 107), in a proceeding to establish a 
lost will. On the trial, the declarations of the testa- 
trix, made from time to time and to within a short 
time of her death, that she had made a will and had 
given her property to the person who was named 
therein, were admitted. Judge Bradley, w;ho delivered 
the opinion of the Court on the appeal, draws a dis- 
tinction between declarations of a testator, the pur- 
pose of which is to work the revocation of a will and 
those which tend to sustain it. In my view his 
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reasoning is correct. But the declarations of Mr. 
Oliver were taken without objection. Under the de- 
cision in the Matter of Marsh (supra), thej would, 
have been competent even if objected to. 

But on the main point — ^that of execution — I have 
found no case in this State all the facts of which are 
like the one before me. The Matter of O'Hare (2 Law 
BuUetiny 83), decided by Surrogate Calvin, was one in 
which the two subscribing witnesses had died, but 
whose handwritings were proved. It was shown also 
that one of the witnesses was an attomej and that 
the instrument was found among the decedent's 
private papers after his decease. The question at 
issue was whether, upon these facts alone, there was 
sufficient proof of the handwriting of the testator as 
would be proper to prove the will on a trial at law 
under the statute. The Surrogate held that the lan- 
guage of the statute seemed to qualify the require- 
ments and assimilate the proof to that necessary on a 
trial at law, and he was of the opinion, if it should be 
impossible to prove the handwriting of the testator, 
that fact would not present an insuperable obstacle to 
clear proof of the instrument and its admission to 
probate as a will of personal property. 

In Rider v, Legg (51 Barb. 260), it was held that 
the proof of the signatures of two of the three sub- 
scribing witnesses to a will,* and who were deceased, 
was sufficient, after a lapse of time, to justify the 
reception of the will as evidence without proof of the 
signatures of the other subscribing witnesses and of 
the testator. 

But the case, the facts of which are nearest like 
those of the one before me, is found in the English 
reports — ^The Goods of Jane Thomas (1 Swabey and 
Tristam, 255). In that case there was no attestation 
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clause. Two witnesses were dead, and the third testi- 
fied that he remembered being requested by the 
testatrix to attest her signature to the will, and that 
she did sign her name in his presence, and that he 
thereupon subscribed his name in her presence. After 
an interval of so many years he was unable to recol^ 
lectallthe circiunstances attending his subscription, 
but, as he remembered, the testatrix and he were the 
only persons present at the time, and that the sig- 
natures of John and Mary Skeggs, which appeared 
subscribed to the will immediately imder his signature, 
were not subscribed in his presence. He did remember 
that he made a suggestion to deceased, at the time he 
subscribed the will, that another witness ought to be 
present, but what further passed on the subject he was 
unable to recollect. It appeared from the case that- 
both John and Mary Skeggs were dead, and that they 
had been people of some consequence. Their hand- 
writings were proved. Sir C. Creswell in deciding the 
case said : '^ I think I may fairly assume that the will 
was duly executed. The first subscribing witness who 
survives states in the a£Bdavit that he explained to 
the testatrix that two subscribing witnesses were re- 
quired to be present at the execution of a will, and it 
appeared that some time afterward the testatrix 
obtained the signatures of two other witnesses. It is 
a fair presumption that she acted upon the information 
given her and got the last two witnesses in order that 
she might acknowledge her signature in their pre- 
sence. Probate was granted. 

The liberality of the Courts in their desire to sus- 
tain testamentary instruments, when there are no 
circumstances of suspicion attaching to the execution, 
is illustrated by another English case — The Goods of 
Ashmore (3 Curteis^ 757) — in which the will was 
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attested by the marks of the two subscribing witnesses 
both of whom were dead, and there was no person 
living who was present at the execution to testify to 
the. making of the marks, and yet the will was ad- 
mitted to probate. Applying the principles stated to 
the case under consideration, I have no doubt of what 
my determination should be. I have before me proof 
of the handwritings of the testator and of the deceased 
witnesses ; a will reasonable in its provisions when 
the circumstances of the family are considered, the 
scheme of which was suggested in part, but as a whole 
was approved by the testator; his declarations as 
to the manner in which it was executed, showing that 
he knew the requisites of execution and that all the 
acts were in conformity with the statute ; and the 
whole transaction from beginning to end in apparent 
good faith with nothing to raise a suspicion to the 
contrary ; and the paper was preserved for ten years 
with no suggestion of dissatisfaction with its pro- 
visions. These facts under the decisions would be 
ample proof to admit the will in evidence on the trial 
of an action, when its admission might go far to de- 
termine, if it would not be conclusive of the rights of 
the parties to the controversy ; and under section 2630 
of the Code already cited, the facts are equally effect- 
ive to prove its execution in a special proceeding on 
the probate of a will in this Court. 

I hold that the will was duly executed and I will 
sign a decree admitting it to probate. 
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PATRICK McNAMARA v. JOHN P. NOLAN. 

New York Court of Common Pleas, General Term, 

June, 1895. 

§§458,467,3191. 

OrdtT pm^mUtiing promcwtion a$ *' poor per9<m^ appeaiaitlelMeaum 
affecting a mbwtantial right-^what it neoesiory to the vaiidUg 
of the order. 



The right to costs giren to litigants by statute is a sabstantial one 
and where the e£Fect of the order appealed from, such as an order 
permitting plaintiff to sue as a poor person, is to depriTe the de- 
fendant of his costs, if the issue of the action proves to be in his 
favor, it affects a substantial right, and so is appealable to the 
Court of Common Fleas under section 8191 eubd. 8 of the Code 
of Civil Procedure. 

The Code does not require the plaintiff as a condition precedent to 
the order permitting him to prosecute as a poor poson, to prove 
his right to recover in the action. It is sufficient if the Court to 
which the application for such an order is addressed is "satia- 
fied " that the applicant " has a good cause of action." 

Where it sufficientiy appears from the record, as constituents to the 
validity of the order, that the plaintiff is a " poor person " within 
the proper meaning ci those words, and secondly that he has, 
prima fade, a cause of action against the def aidant, no reversal 
ci the order should follow upon a mere conflict oi evidenoe. 

{Decided June, 1896.) 

Appeal from an order of the Qeneral Term of the 
City Court of New York, which affirmed an order, 
made at Special Term, permitting the plaintiff to 
prosecute the action as a poor person. 

Action against a physician to recover damages 
for the alleged unskillful medical treatment of the 
plaintifTs child, a minor. 
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J. J. Karbry (/Kennedy, for respondcoit. 
John R. Tresidder, for appellant. 

BiscHOFF, J. — ^The action is against aphyBician to 
recover damages for the alleged unskillful medical 
treatment of the plaintiff's child, a minor, and from 
an order made at Special Term in the Court below, 
and bjthe same Court affirmed at General Term, 
permitting the plaintiff to prosecute as a poor person 
(Code Civ. Pro. §§ 458-467); the defendant has 
appealed to this Court. 

The right to costs given to litigants by statute is a 
substantial one (Sturgis, et al., as The Bd. of Comm'rs 
of Pilots V. Spofford, et al., ex'rs. &c., 58 N. Y. 103) ; 
and as the effect of the order appealed from is to de- 
prive the defendant of his costs, if the issue of the 
action proves to be in his favor, it effects a substantial 
right, and so is appealable to this Court under the 
provisions of the Code of Civil Procedure (sec. 3191, 
9vbd. 3). 

It is contended for the appellant that the order is 
erroneous for two reasons — ^firstly, that the plaintiff 
does not appear to be a ''poor person" within the 
proper meaning of those words ; and secondly, that it 
does not satisfactorily appear that he has, prima facie, 
a cause of action against the defendant {Code Civ. Pro. 
g 460). We are of the opinion, however, that both of 
these constituents to the validity of the order suffi- 
ciently appear from the record, and upon a mere con- 
flict of evidence no reversal should follow. An ap- 
pellate Court should only then reverse upon the facts 
if the preponderance of the evidence is so greatly 
against the findings of the Court which made the order 
that there can be said to have been an abuse of judi- 
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cial discretion (Dietlin r. Regan, 46 iV. F. State Rep. 
763), which is not here the case. 

True, a " poor person " is one who is indigent, 
depending upon charity, a pauper; but the words 
also comprehend one who, though not a pauper, 
is not rich {Century Diet "Poor"; Am. & Eng. 
Ency. of Law, vol. 18, p. 767, "Poor aud Poor 
Laws," and cases collected in the notes). The Code, 
however, has wisely defined the "poor person" 
comprehended by its provisions to be one who '* is not 
worth one hundred dollars besides the wearing ap- 
parel and furniture necessary for himself and his 
family, and the subject matter of the action " (sec. 
459). That the plaintiff comes within this class clearly 
appears from his verified petition. The defendant's 
deposition is subject to discredit as that of a person in 
interest ; but, waiving such consideration, there is 
nothing in his testimony that the plaintiff resides with 
his wife and child upon a second floor, consisting 
of four or five rooms, neatly and comfortably furnished, 
which in anywise conflicts with the plaintiff's allega- 
tions. The same is to be said with regard to the 
further facts that the plaintiff is employed and in 
receipt of fifteen dollars weekly wages. 

The Code (§ 460) does not require the plaintiff, as a 
<^ondition precedent to the order permitting him to 
prosecute as a poor person, to prove his right to re- 
cover in the action. The Court to which the appli- 
cation for such an order is addressed must be ."satis- 
fied" that the applicant "has a good cause of action." 
Obviously this implies no more than that the facts al- 
leged must, if true, constitute a cause of action, and 
that the action is instituted in good faith. In other 
words, the Court is charged with the duty of refusing 
the order where the facts alleged for the purposes of a 
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recovery do not constitute a cause of action, or the 
action is not brought in good faith. Here the com- 
plaint concededly sets forth alleged facts which if 
established upon the trial, will entitle the plaintiff to 
recovery. Again, the depositions of the defendant's 
experts do not so controvert the plaintiff's allegations 
regarding the maltreatment of his child that the cause 
of action may be said to be absolutely disproved. As 
mere opinion evidence the statements of the experts 
are not conclusive of the facts to which they relate 
(Rogers on Expert Testimony, p. 486, § 207). 

The order should be affirmed, with costs. 

BooKSTAVCR, P. J., and Prtor, J., concurred. 



STEPHEN R, FISK v. MARY FRANCES FISK. 

New York Supbrior Court, Spbcla.l Tbbm, 

Mat, 1895. 

§1743. 
M U rq^re 9e tUatiwii <u ground for annuUing marriage, 

A marriage will not be annulled upon the ground of fraud, because 
the defendant had falaly represented to plaintiff that she had 
never been preTioualj married, even though the plaintiff was by 
such misrepresentation induced to marry the defendant. 

It may be laid down as settled law that if a female represent herself 
as a maiden, and it transpires that she is a widow, or a divorced 
woman having the legal capacity to remarry ; or a man rep^ 
resents himself as a bachelor, when he is a widower or a di- 
vorced man having the legal capacity to remarry, the mis- 
representation would not go to the foundation of the marriage 
contract ; but would be one of those frauds for which the law 
affords no relief. 

(Decided May, 1B95.) 
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Bill filed by. plaintiff for annulment of marriage. 

A. Oakey Hall and J. P. Niemann^ for plaintiff. 
J. C. Colemariy for defendant. 

McAdam, J. — ^The plaintiff grounds his action 
upon the charge that the defendant falsely represented 
to him that she had never been previously married, 
when in fact she had been married to one Benjamin 
F. White, who was living at the time ; the plaintiff 
being by such misrepresentation induced to marry the 
defendant. 

While it is true that the defendant had been pre- 
viously married to White, and that he was liviuif 
at the time, it appears by an exemplified copy of 
the record of the Court of Conmion Pleas for the 
County of Philadelphia that the defendant had ob- 
tained an absolute divorce from White in that Court 
at the September Term, 1858, and that she was com- 
petent when the representations were made to con- 
tract marriage, particularly in the State of Pennsyl- 
vania, where such divorce was procured. The mar- 
riage with the plaintiff was contracted June 3, 1862, 
and was solemnized in Pennsylvania. So that the 
contract, apart from the question of fraud, was valid 
everywhere. 

Assuming that the alleged representations were 
made, that they were untrue, that the plaintiff was 
deceived by them and induced to enter into a contract 
which he would not have made if he had known the 
facts, the question to be determined is whether the 
deceit was of that serious character which authorizes 
an annulment of the marriage. 

Marriage is the cornerstone of the social fabric ; 
and, unlike other contracts, that of marriage cannot 
be rescinded by the voluntary act of the parties. In- 
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deed the statute does not provide that fraud shall 
vitiate a contract of marriage, but only confers an 
authority on the Court to decree an annulment for 
such cause, if the nature of the fraud or the decree or 
amount of deception practiced be deemed sufficient to 
warrant the Court in declaring the contract void 
{Code, §1743). This is left to be determined on 
general principles applicable to all contracts, subject 
only to such restrictions and modifications as neces- 
sarily arise and grow out of the peculiar nature of 
the contract of marriage (Reynolds v. Reynolds, 3 
Allen, at p. 606). 

The law, in the exercise of a wise and sound policy, 
seeks to render the contract of piarriage, when once 
executed, as far as i>o8sible indisseluble. The great 
object of marriage in a civilized and Christian com- 
munity is to secure the existence and permanence of 
the family relation and to insure the legitimacy of 
offspring. 

In Long V. Long (17 N. C. at p. 308) the Court 
said : ** There is in general no safe rule but this : 
The persons who marry agree to take each other as 
they are ; and we cannot but say that nothing could 
be more dangerous than to allow those who have 
agreed to take each other in terms f er better, for 
worse, to be permitted to say that one of the parties is 
worse than expected.'' Similar expressions will be 
found in Farr v. Farr (2 McArth. at p. 36), Carris v. 
Carris (24 N. J. Eq. at p. 522) and in 2 Bish. on M. A 
D. (ed. of 1891, sees. 459, 460). 

In short, the one takes the other for better or 
worse, with all his or her past er present imperfections^ 
and there is no going behind the ceremony. It may 
therefore be laid down as settled law that if a female 
represent herself as a maiden, and it turns out she is 
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a widow, or a divorced woman having the legal 
capacity to remarry ; or a man represents himself as 
a bachelor, when he is a widower or a divorced man 
having the legal capacity to remarry, the misrepre- 
sentation would not go to the foundation of the mar- 
riage contract ; it would be one of those frauds for 
which the law affords no relief (Clarke v. Clarke, 11 
Abb, iV. 228). And this upon the ground that the 
most seridUs considerations of public policy and good 
morals affect the relation and demand that it should 
be indissoluble except for the gravest causes. 

The law wisely requires that persons who act on 
representations or belief in regard to such matters 
should bear the consequences which flow from con- 
tracts into which they have voluntarily entered, after 
they have been executed, and affords no relief for the 
results of '* a blind credulity, however it may have 
been produced " (Reynolds v. Reynolds, supra, pp. 607, 
«)8, 2 Kenfs Comm. 77). 

It follows that the complaint must be dismissed. 
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Matter of Jeiom* and Leonie Alexandn, Infante. 

« 

MATTER OF JEROME AND LEONIE ALEX- 
ANDRE, INFANTS. 

Sxjbbooatjb'8 Ck>UBT, New York County, Jxtnb, 1895. 

§§ 2827, 2830, 2852. 
JCotJUr of <fi/anl tan no! h% appoinied tetiatnenUury gwirdian. 



The proTiiions of chapter 175, Lawg of 1808, repesling the 

oonf eired by former etatutes upon the father of an infant to ap- 
point a testamentarj guardian daring the lifetime of the mother 
operates to preyent the appointment of the mother heiBelf a» 
such teetamentary guardian even thoogh, under section 3837 of 
the Ck>de, she ie entitled to letters of guardianship upon appli- 
cation therefor, and upon giving the security required by law. 

(XMetdsd June, 1895.) 

Application hj mother of infants for letters of 
guardianship of their persons and ei^tates. 

Frank L. Hall^ for the petitioner. 

Arnold, S. — ^The petitioner is the mother of the 
infants in this proceeding, wherein she applies for 
letters of guardianship of their persons and estates. 
The father of the infants haying deceased, the peti- 
tioner would be entitled to letters pursuant to the 
proyisions of the Code, section 2827, upon proper 
ai^lication therefor, the minors being under the age 
of fourteen yeank In such case security must be re- 
quired of her (section 2830). But she makes appli- 
cation for letters, without bond, under section 2852, as 
a guardian appointed b j wiU. Her petition therefor 
is based upon the proyisions of the will of her deceased 
husband, the father of the minors, which was admitted 
to probate in this countj on October 31, 1894, such 
petition haying been duly presented within three 
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months thereafter. The testator, by his will, in terms, 
appointed his wife, the petitioner, guardian of such of 
his children as should be minors at the time of his 
death, which occurred August 8, 1894. By chapter 
175, Laws of 1893, the Legislature of this State enacted 
an amendment to section 1, title 3, chapter 8 of the 
Second Part of the Revised Statutes. The effect of 
such amendment was considered by the General Term 
of the Supreme Court, in this district, in Matter of 
Schmidt, reported in 77 JJun, page 201, and it was 
there held that it repealed all authority conferred by 
former statutes upon the father to appoint a testamen- 
tary guardian during the lifetime of the mother, and 
that no such authority existed independent of statute. 
In that case the father, by will, undertook to appoint 
guardians of his minor children. His wife was not 
one of the appointees, but she gave her written assent 
that letters should be granted to the nominees of the 
will as testamentary guardians. The Court held that 
such assent did not remove the difficulty. It is argued 
here that the Legislature never could have contem- 
plated a casei like the present one, or intended to for- 
bid the appointment by a parent, in his will, of the 
surviving parent as guardian of their minor children. 
But if the power to make such appointment did not exist 
at common law, and it is not conferred by any statute, 
no force can be given to it if its exercise is attempted. 
I cannot see that the fact that the attempted appoint- 
ment is of the surviving parent alters the case. She 
can apply for letters of guardianship, and can ob- 
tain them upon giving the security required by law. 
This may involve some hardship ; but that cannot be 
avoided. As t^e Qeneral Term suggests in its opinion 
in the case cited, it is not well to take any risks in 
such matters. 

The application must bo denied. 
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THE GRAND LODGE KNIGHTS OP PYTHIAS 

OF THE STATE OF NEW YORK v. THE 

MANHATTAN SAVINGS INSTITUTION. 

Nbw York Superior Court, Spbcial Term, 

June, 1895. 

§§ 2446, 2447. 

SIffect of direction to third person to pay over made in eupplementcury 

prooeedings, 

A third person who holds property of a judgment debtor and has 
been notified of a change of title thereto, and who subsequently 
obeys an order of the Court to pay over such property to the 
judgment creditor, is deemed to make such payment volun- 
tarily and at his own peril. 

The order taken by the judgment creditor nhould have been in the 
language of section 2446 of the Code ** permitting " the defend- 
ant to pay to the Sheri£F, it can have ui greater effect. 

Section 2447 of the Code, which authorizes a ** direction" to pay 
applies only to money, in the hands of the judgment debtor. 
The provision therein directing delivery over by a third per- 
son applies to articles of personal property other than money, 
caimble of delivery, and to which the title of the debtor is 
undisputed. 

"Where a party has notice sufficient to put him upon inquiry, he is 
chargeable with such knowledge as the inquiry would have dis- 
closed if it had been properly made. 

iDedded June, 1895). 

Demurrer to complaint on the ground that it does 
not state facts sufficient to constitute a cause of action. 

The plaintiff was incorporated under and bj virtue 
of chapter 375 of the Laws of 1880, with power to 
institute subordinate lodges. The objects were the 
promotion of friendship, charity and benevolence, and 
to aid members in case of sickness or death. The act 
declares that all funds raised to further these purposes 
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shall be exempt from process against the grand or 
any subordinate lodge, and that upon the dissolution 
or suspension of any subordinate lodge all the funds, 
&c., to its credit shall belong to and become the prop- 
erty of the grand lodge. 

In 1894 the plaintiff granted a charter to certcdn 
members, whereby they were constituted a lodge of 
the order under the name of Independence Lodge. 
This lodge deposited certain moneys with the defend- 
ant and received from it a bank book numbered 136,- 
838, in which the amoimts of the deposits were entered. 
Attached to the book is an extract from the charter 
and by laws of the defendant, providing that no per- 
son shall have the right to demand any part of his 
principal or interest without producing such book, 
that the payments may be entered therein, and that 
sixty days' notice must be given before the money can 
be withdrawn. 

On April 10, 1895, there was on deposit in de- 
fendant's bank $253.93. On the 23d of the preceding 
month Independence Lodge was duly suspended, 
whereupon the bank book, &c., were surrendered to 
the plaintiff, which has since had possession thereof. 

On April 1, 1895, the plaintiff served notice on the 
defendant informing it of the suspension of Inde- 
pendence Lodge, that the bank book had been de- 
livered over to the plaintiff, and that plaintiff owned 
the funds on deposit as aforesaid. 

One Hirsch recovered a judgment for $69.72 
against Independence Lodge, docketed it and isi^ued 
an execution to the Sheriff. Supplementary pro- 
ceedings were instituted, and on April 6 the assistant 
receiving teller of the defendant appeared and testified 
that Independence Lodge had on deposit to its credit 
$253.93. On April 10 a Judge of the Court of Com- 
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mon Pleas made an order directing the defendant to 
pay out of said moneys $103.1?1 to the sheriff on 
account of the execution and $30 costs in said action* 
The defendant complied with this ojrder on the fol- 
lowing day, and now claims that the payment made 
thereunder is binding on the plaintiff. 

The plaintiff was not notified of said proceedings, 
and now sues to recover the entire deposit. The de- 
fendant demurs upon the ground that the complaiilt 
does not state facts sufficient to constitute a cause of 
action. 

J. C. dela Mare^ for plaintiff. . 
Hoyt dh Schelly for defendant. 

McAbam, J. — Upon the conceded facts the 
moneys on deposit became the property of the plain- 
tiff prior to April 1, 1895« The defendant was on that 
day suflBciently notified of the change of titje, and, as 
a consequence, the payment on April 11, pursuant to 
the order made by the Common Pleas Judge, was in 
the defendant's own wrong and not chargeable to the 
plaintiff (Richardson v. Ainsworth, 20 Haw. Pr. 521 ; 
Muir V. Schenck, 3 Hill, at p. 232 ; Schrauth v. Bank, 
86 N. F. 390 ; Wright v. Cabot, 89 N. T. 570 ; West 
Side Bank i;. Pugsley, 47 N. F. 368 ; Beebe v. Good- 
enough, 3 Hun, 73 ; Roy v. Baucus, 43 Barh. 310). 

The order taken by the judgment creditor should 
have been in the language of section 2446 of the Code, 
*^ permitting " the defendant to pay to the Sheriff ; it 
can have no greater effect. The defendant might 
then have availed itself of the option, and, by declin- 
ing, put the creditor to his remedy by action. 

Section 2447 which authorizes a ^ direction" to 
pay, applies only to moneys in the hands of the judg- 
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ment debtor. The provision therein directing delivery 
over by a third person applies to articles of personal 
property other than money^ capable of delivery, and 
to which the title of the debtor is undisputed.* 

If the defendant had called the attention of the 
Judge who made the order to the fact that the plaintiff 
had possession of the bank book and claimed the de- 
posit, he would no doubt have modified it by making 
the order permissive instead of mandatory. 

At all events the order furnishes no protection to 
the defendant, and the payment by it to the Sheriff 
must be considered as voluntarily made. 

The fact that the notice did not specify in detail 
how the money on deposit became the property of the 
plaintiff is immaterial, for the rule is that where a 
I>arty has notice sufficient to put him upon inquiry, he 
is chargeable with such knowledge as the inquiry 
would have disclosed if it had been properly made 
{Bienenstock v. Ammidown, 31 Abb. N. C. at p. 409). 

It follows that the plaintiff is entitled to judg- 
ment on the demurrer, with costs. 

* The power to order the delivery of prop e rty to the reoeiTer la 
limited to personal property of the judgment debtor. (First Nat. 
Bank v. Xartin, 49 Hun, 671.) 

The proceeding ia limited to reaching property of the debtor, in 
his poMenion or in the poeseadon of others, conceded to be hia. 
<8tewart V. Fo(rter, 1 HiU. 006. See alao Wright v. Gabot, 89 N. F. 
970). 



- — I 
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TIMOTHY J. KIELET, Plaintifp-Rbspondknt, v. 
THE CENTRAL COMPLETE COMBUSTION 
MANUFACTURING CO., Defendant. Appkl- 

LANT. 

New York Court of Common Pleas, Qbneral Term, 

June, 1895. 

§§ 432, 636, 638. 

Attaekment oQainBt foreign oorporatMm— tift^leiaii mrvies of 

mmtnons. 

Where an attachment has been levied npon property belonging 
to a foreign corporation, and the corporation has filed the 
designation required bjlaw of a person upon whom process 
against it should be served, but such person cannot be found 
within the state ; and the summons, complaint, affidavit and 
undertaking have been delivered to the custodian of the property 
attached, and by him delivered to the managing agent of the 
•orporation. Held, that the delivery of these papers to him 
was a sufficient service of the summons upon the defendant 
within the prescribed time under section 688 of the Code of 
Civil Procedure, although not delivired with the intent to effect 
a service, and a motion to vacate the attachment on that ground 
will be denied. 

Upon proof that one had been agent and had redgned as such, but 
still acted in some capacity for the defendant it is for the latter 
to show the precise nature and extent of his agency. 

Putnam Co. Chemical Works v. Jochen, 8 Civ, J^, 22. 8S4, followed. 

(Decided June, 1805.) 

Appeal from order of Special Term of this Court 
denying defendant's motion to vacate an attachment 
on the ground of the failure of service of summons 
within thirty days after the issuing of the warrant. 

Chas. J. Hardy, for plaintiff, respondent. 
Melville Egleston, for defendant, appellant. 
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Daly, C. J.— This is an appeal from an order of 
the Special Term of this Court denying defendant's 
motion to vacate an attachment granted on November 
14, 1894, against the defendant as a foreign corporation 
(Codey § 636). 

The ground of the motion is that the plaintiff had 
not complied with the provisions requiring that, 
within thirty days after the granting of the attach- 
ment, defendant must be served with the summons 
personally, within or without the State, or by publi- 
cation pursuant to an order therefor. 

It appears that the defendant, as a foreign cor- 
poration, filed with the Secretary of State the desig- 
nation required by law naming one Caleb R Ayer as 
the person upon whom process against it should be 
served, but it also appears that such person was not 
to be found within the State. The attachment was 
levied upon moneys belonging to the company in the 
hands of one Butzler, which moneys were claimed by 
one Caldwell ; that he received from Butzler the papers 
served upon and left with him by the Deputy Sheriff 
who levied the attachpient ; that Caldwell communi- 
cated the fact of the attachment and the action to 
the board of directors of the defendant corporation 
and advised them to take some action in the matter ; 
that he called on plaintiff's attorney and suggested 
giving a bond for the release of the attachment; that 
he promised to aid in making service of process, and 
directed that nothing further be done until advised by 
him. During all this time Caldwell was the managing 
agent of the defendant. 

The papers that Caldwell received from Rutzler, 
and which were left with the latter by the Deputy 
Sheriff, when he levied the attachment, were the 
summons and complaint in this action and the affi- 
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davit and undertaking upon attachment. The delivery 
of these papers to him was a sufficient service of the 
summons upon the defendant within the prescribed 
time. Service upon a foreign corporation may be 
made upon its managing agent ( Code, § 432^ stA. 3). 
It is contended that the service is not good because the 
papers were not delivered to Caldwell by Rutzler with 
intent to effect a service^ and, after being taken away 
by Caldwell, were afterwards returned by him to 
Rutzler. But the delivery of papers to Caldwell, and 
the knowledge of the company of the action through 
his communication to the directors was sufficient 
service imder the Code. The object of the summons 
is to advise the defendant of the conunencement of 
the action, so that he may protect his rights, and the 
object was fully accomplished in this case (Putnam 
Co. Chemical Works v. Jochen, 8 Civ. Pro. Beports, 
824, General Term, First Dept). 

In this case the sunmions had been left by a deputy 
sheriff with a stranger, not on defendant's premises, 
but it reached the bookkeeper of defendant, and was 
delivered to the latter, who placed it in the hands of his 
attorney, and that was held to be sufficient service 
under section 638 of the Code. In this case the papers 
were left with the custodian of the property attached, 
who delivered them to the managing agent of the de- 
fendant, and the board of dii^ectors of the latter was 
notified and placed the matter in the hands of its 
attorney. The cases are very much alike, and the 
reasoning of the decision is clearly applicable. In the 
case cited, as in this, there were facts and circum- 
stances which warrant the impression that the course 
of events was watched and interrupted with a view to 
defeat the plaintiff's attachment, and in this case there 
is evidence of active means taken by Caldwell to 
effect that purpose. 
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The affidavits present a question of fact as to 
whether Caldwell was the general agent of the com- 
pany, but the weight of evidence was with the plain- 
tiff. It is conceded that he was the manager of the 
company up to April, 1 894, and the burden was on 
defendant to show the termination of the relations. 
Upon proof that one had been agent and had resigned 
even, but still acted in some capacity for the defend- 
ant, it is for the latter to show the precise nature and 
extent of his agency, as it was obviously within its 
power to do so (Donadi v. N. T. S. N. Co., 2 E. D. 8. 
619).* 

It was shown by the evidence of a director of the 
defendant that from July, 1893, when Caldwell ob- 
tained the option to buy out the company, all busi- 
ness in New York that had been done by or for the 
company had been done by Caldwell, acting as 
manager and general agent ; that he held himself out 
to be such manager and general agent, his name, with 
that designation, being stamped on the books of de- 
sign and pamphlets of the company ; and that his 
office in New York was the office of the company ; and 
it was shown that he communicated with the com- 
pany as to this attachment, and asked that some 
action should be taken ; that he received orders for 
boilers for the company, and had submitted proposi- 
tions in its name therefor, and all this had been up 
to and subsequent to the time of the attachment. 

From the evidence it was manifest that although 
the company had a full board of officers and directors 
it had done no business for over a year and a half, 

* If there is a doubt as to whether the functionB of the person 
are such as to render service on him proper, the company must, on a 
motion to set aside a judgment, disclose his precise relations to them. 
<Donadi v. N. T. State Mut. Ins. Co. 2 E, D. 8. 510.) 
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unless the business done by Caldwell was the business 
of the company, and yet it was not contended that it 
had ceased to do business, although affidavits were 
made by its president and secretary and by Caldwell, 
and it is certain that Caldwell, with the knowledge of 
the directors, continued to hold himself out as man- 
ager and general agent. 

It was to Caldwell's interest to have it appear 
that he was not doing business for the company, 
although styling himself its agent ; for he claimed the 
moneys attached on the ground that by arrangement 
with the company they were to be collected by him, 
as the work for which they were intended as payment 
was sub-contracted by the defendant and he paid the 
cost thereof. Notwithstanding this claim he received 
an assignment from the company of such moneys 
after the attachment was levied. 

Upon the evidence, therefore, it was satisfactorily 
established that Caldwell had the whole management 
and agency of any business to be done by the defend- 
ant company ; that the summqns and complaint were 
delivered to hjm within the thirty days prescribed by 
law, and the fact thereof communicated to the de- 
fendant, and Iftiat under the authorities the provisiona 
as to services were satisfactorily complied with. 

The order should be affirmed, with costs and 
disbursements. 

BiscHOFF and Oibgbrich, JJ., concurred. 
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SCHWARTZ V. SCOTT. 

SuPREMB Court, Special Term, Chambers, New York 

County, August, 18S5. 

§ 3272. 

Security for coMU^effeet of Utches in applying for order. 

Under section 8372 of the Code of Civil Procedure, the Court or 
Judge has the power to grant an order, without notice, requir- 
ing plaintiff to give security for costs. 

Where, however, defendant delays applying for the order until after 
the answer has been served, he is deemed guilty of laches, and 
unless the delay in moving is excusable, the order will not be 
granted. 

iDecided Auguet, 1896.) 

Motion to vacate order requiring plaintiff to give 
security for costs. 

Dunn & Del(icy, for plaintiff. 

Davies, Stone & Auerhach^ for defendant. 

Bbekman, J. — An order having been made requir- 
ing plaintiff to give security for costs, I am now asked 
to vacate the same on the ground, first, that the order 
was irregularly granted in that it was made exparUy 
and second, that the defendant was guilty of laches in 
not applying for the order until after he had served 
his answer. So far as the first ground of objection is 
concerned, it is clearly untenable. The Court or Judge 
has the power, under section 3272 of the Code of Civil 
Procedure, to make such an order without notice. 
This was clearly held in the case of Churchman v. 
Herritt (50 Huny 270). In that case, while Mr. Justice 
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Daniels expressed the opinion that it was a ''more 
judicious mode of proceedings " to apply for the order 
on notice, he also states that an absolute order in the 
first instance is not unauthorized. As to the other 
ground upon which the motion is made, I am of the 
opinion that the defendant forfeited his right to secur- 
ity for costs by delaying his application until after he 
had answered the complaint.* He knew, upon the 
service of the summons and complaint, that he was 
entitled to an order requiring security for costs to be 
given. The law requires that under such circum- 
stances the application must be diligently made, and 
it has been held that such diligence has not been 
shown where it appears that the application is not 
made until after the answer has been served. The 
question seems to have come squarely before the Qen- 
eral Term of this department in the case of Stevenson 
V. The New York, Lake Erie & Western Railroad 



* The right to require security on the ground that plaintiff was 
at the time of the oemmenoement of the action a non-resident is lost 
by faUure to move therefor until after the service of an answer, un- 
less it appears affirmatively from the motion papers that defendant 
did not learn of such non-residence until after answering. Steven- 
son V. N. Y., L. E. & W. R. R. Co., 14 Civ. Pro. R, 384. 

A defendant entitled to security for costs may waive his right 
by laches in not moving with promptness ; and for that reason, the 
court may, in a proper case, deny the application, but if the delay is 
excused, the court has the power, at any time before final judgment, 
to require plaintiff to file the security required by statute as a condi- 
tion to the further prosecution of the action. Wood v. Blodgett, 16 
Ctv. Pro. R, 114. 

It has been supposed that defendant may demand security at 
any time before judgment. Burgess v. Qregory, 1 Edw, 449 ; Abbott 
V. Smith, 8 How. Pr. 468 ; Butler v. Wood, 10 How. Pr. 818. 

Security may be required at any time during the progress of the 
action, either before trial or pending appeal. It may be for costs 
already accrued or those thereafter accruing. Gedney v. Purdy, 4T 
N. F. 678. 



VOL. XXV. 55 



Schwartz v. Soott 



Ciompany (49 Hun, 169), in which the order of the 
Court below is affirmed, which vacated an order made 
to file security for costs on the ground of the laches 
of the defendant, where such laches seem to have been 
mainly in failing to move before service of the answer. 
I am not to be understood as taking the position that 
the Court cannot require security for costs even after 
answer, in a case where the delay in moving was ex- 
cusable. No facts, however, are presented upoii this 
motion disclosing any reason whatsoever why the 
motion was not more promptly made. Under such 
circumstances, I think that the case fairly comes 
within the decision above stated. The defendant's 
counsel refers to the case of Robertson v. Bamum (29 
Hun, 657), where the General Term of this Court, in 
the Second Department, sustained an order ^requiring 
security for costs, although the defendant had not 
applied for such order until after serving his answer. 
Without imdertaking to hold that the two cases may 
not be reconciled, it is sufficient to say that the case of 
Stevenson t;. The New York, Lake Erie Sc Western 
Railroad Company is a plater determination of the 
Court, and one also which was made in this depart- 
ment ; and if there is any inconsistency between the 
two cases, it should certainly be followed by me. 

Motion granted, with $10 costs. 



L 
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JOHN BOWE V. VALENTINE BRUNNBAUER. 

SuPSBiOB Court of Buffalo, Qenbral Tbbm, 

July, 1895. 

§873. 

PhynooU examination of party before tricU— order reqtUring plain' 
tiff*9 attorney to produce pkUntlff, of no effect. 

Under section 878 of the Code of CiTil Procedure, providing that the 
court or judge may grant an order for the physical examination 
o/a party before trial, there is no authority which ^ authorizes 
the court to compel the attorney to produce Uio party. 

Under section 878, no power is anywhere conferred upon the court 
to take the examination, but the order must direct that the party 
appear before the judge or a referee. 

The statute requires that not more than 20 nor less than 5 days shall 
intervene between the granting of the order and the examination 
unless special circumstances be shown in the affidavit, and the 
fact recited in the order ; and this requirement must be strictly 
followed, to justify an order for an examination on the day 
following the granting of the order. 

The order must also direct the time of service of a copy thereof, 
and if this provision be not complied with, the erder will be set 
aside. 

(Decided Jvly, 1895.) 

Appeal by plaintiff from an order of the Special 
Term, directing plaintiff's attorney to produce him 
before the Court for a physical examination on the 
following day. 

Nelson T. Barrett, for plaintiff and appellant. 

Harry L. Taylor, for defendant and respondent. 

Hatch, J. — ^By the proceeding instituted it is 
sought to procure an examination of plaintiff, and his 
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person, in order to enable defendant to properly frame 
his answer in the action. No point is made but that 
the moving papers are sufiScieut to accomplish the 
end sought, but it is earnestly insisted that the court 
is without power to make the order which it did 
make. In this regard we think the point is well taken 
and that the position must be sustained. The order 
was made on the 20th day of February, 1895, and 
directed that plaintiff's attorney produce plaintiff 
before the court, at Special Term, on the following 
day, at 10 o'clock in the forenoon, and that plaintiff 
then and there, before the court, submit to a physical 
examination, conducted by certain physicians named 
in the order, for the purpose of ascertaining the nature 
and extent of his personal injuries alleged, and also 
provided for plaintiff's examination as a witness, re- 
specting the nature and extent of his injuries. The 
order is sought to be justified by section 873 of the 
Code of Civil Procedure. The section provides that 
the court or judge may grant the order, upon a proper 
application, and *' the order must require the party or 
persons to be examined to appear before the judge, or 
before a referee named in the order, for the purpose of 
taking the examination at a time and place therein 
specified. The order must also direct the time of 
service of a copy thereof ; which must be within the 
State, not more than twenty, nor less than five days 
before the time fixed for the examination, unless 
special circumstances, making a different time of 
service necessary, are shown in the affidavit, and that 
fact is recited in the order." The right to the order 
asked is a statutory right, and no other authority ' 
exists outside of the statute, for granting it. Conse- 
quently, authority must be there found for the order, 
or we are without power to support it. Heishon v. 
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Insurance Co., 77 N. Y. 275. Tested by this rule, the 
order is without basis in four particulars. 

1. It commands the attorney to produce the party 
for examination. There is no authority in the statute 
whiph authorizes the court to compel the attorney ta 
produce the i>arty . The statute is that the party must 
be required to appecur. And we know of no power 
existing in the court, in a case like this^ aside from 
the statute, which empowers the court to lay such a 
command upon the attorney. There must be some 
process to compel the attendance of a party against 
his will. But this order lays the command upon the 
attorney^ and furnishes him with no process to compel 
its execution. The attorney is not the party, and he 
has no authority to compel the party to obey the order. 
In this respect, therefore, the order must faiL 

2. The attorney is directed to produce the party^ 
before the court at Special Term. There is no warrant 
for this. The statute requires that the court or judge 
may make the order, but the order is to be that he 
appear before the judge or a referee. We look in 
vain for authority to compel or direct his appearance- 
before the court. The language of the case above 
cited is, " no power is anywhere conferred upon the 
court to order the examination or to take it." By 
amendment the power is now vested in the court to 
order the examination, but no power is anywhere ex- 
pressed that it may take it. On the contrary, the 
express language is otherwise. 

3. The order requires that the party be produced 
on the day following the order. The statute requires 
that not more than twenty nor less than five days 
shall intervene between the granting of the order and 
the examination, unless special circumstances be 
shown in the affidavit, and the fact recited in the 
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order. This requirement is essential^ and must be 
followed. Balcom v. Adams {Sup. )2 N. Y. Supp. 255. 
Nothing is stated in the moving papers showing 
necessity for a shorter time th^ the statute provides. 
A statement is made showing reasons why an order 
to show cause is necessary on less than eight days' 
notice, but it is not claimed that this relates to the 
examination. No recital whatever is made in the 
order relating to the matter, nor is it otherwise indi- 
cated that a shorter time than the statute requires is^ 
needed. 

4. The statute also requires that the order must 
direct the time of service of a copy thereof. There is 
no attempt whatever at compliance with this pro- 
vision, llie result is that the order shall be reversed 
and set aside, with $10 costs and disbursements. 



ESTATE OF MAET J. HAVEMETER 
Surrogate's Court, New York County, August,. 

1895. 
§§ 1022, 2546. 

FincUnff^^^must be patted upon by r^eree appointed by twrrogat^t 

court. 

Section 1002 of the Code of Civil Procedure, as amended, providing^ 
that the court or referee, upon the trial of the whole iieues of 
fact, may file a decision stating concisely the grounds upon 
which such issues have heen decided and direct the judgment to 
be entered thereon, has no reference to the surrogate's court or 
referees appointed thereby. 

A referee appointe4 by the surrogate to examine the accounts of an 
executor must under sections 3545, 2546 of the Code state 
separately in his decision, the facts found and the conclusions- 
of law. 

(DeMed August, 1895.) 
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Motion for an order sending back the report of 
referee for correction and directing him to state 
separately therein his findings of fact and conclusions 
of law. 

Butler, StiUman & Hubbard, for executor. 

FiTzoBRALDy S. — A referee was appointed herein 
by the Surrogate, under section 2546 of the Code of 
Civil Procedure, to examine the accounts of the execu- 
tors and to hear and determine all questions arising 
upon the settlement of said accounts which the Surro- 
gate had power to determine. The referee filed his re- 
port and also three sets of proposed findings of fact 
and conclusions of law which had been passed upon 
by him upon their submission by the parties. The re- 
port or decision does not state separately the findings 
of fact and conclusions of law made by the referee, 
nor does it contain any of the proposed findings of 
fact and conclusions of law passed upon by him, 
although they were filed with it and the opinion of the 
referee in this oflSce. This is a motion made by parties 
in interest for an order sending the report or decision 
back for correction and directing the referee to state 
therein separately the facts found and the conclusions 
of law, and also to embody and include therein all the 
findings of fact and conclusions of law heretofore 
found by him at the request of either or any of the 
parties herein. Section 1022, prior to its amendment 
by chapter 688 of the Laws of 1894, provided that the 
Court or referee in making a decision upon trial of the 
whole issue of fact must state separately the facts 
found and the conclusions of law. Section 254G, at the 
time of such amendment, declared, and it has never 
since been changed, that the provisions of tho Code 
applicable to a reference by the Supreme Court, apply 
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to a reference by this Court, so far as they can be 
applied in substance without regard to the form of the 
proceeding. Section 1022, as amended, provides that 
the Court or referee upon the trial of the whole issues 
of fact may file a decision stating concisely the 
grounds upon which such issues have been decided and 
direct the judgment to be entered thereon. It is 
claimed that under sections 2546 and 1022, as amended, 
the referee herein is not required to make findings of 
fact and conclusions of law. The claim I think is un- 
tenable. Section 2545 requires the Surrogate, upon 
the trial of an issue of fact, to file in his office his de- 
cision in writing, which must state separately the 
facts found and the conclusions of law. * It would be 
highly improbable to suppose that the Legislature, by 
the amendment mentioned, intended to create the 
anomalous condition of relieving referees appointed 

* The (ml J requests to find which a surrogate is bound to re- 
gard are those provided for in section 2545. Other requests may be 
submitted and considered, but are not required by statute, nor 
necessary to protect the rights of a party. Ilartwell v, McMaster, 
4 Bed/. 889. 

Ihose provisions point out the practice to be followed with care 
and precision. The surrogate is required to file in his office his de- 
cision stating separately the facts found, and the conclusions of law. 
Either party may except to the findings of fact or of law, and upon 
the settlement of the case may request findings, and take exceptions 
to a refusal, and the appeal brings up for review in the appellate 
court any question of fact or law thus raised by exceptions taken. 
The purpose was to assimilate the practice upon appeals from a 
surrogate's decree in the prescribed cases to that which regulated 
appeals from a judgment rendered by the court or a referee, and to 
substitute a system which would point out specific errors and evolve 
the exact questions intended to be reviewed. Angevine v. Jackson, 
108 N, F. 470. 

It is error for a referee appointed by a surrogate, in an account^ 
ing by an executor, to refuse to act on requests to find facts. ICatter 
of Mellen, 31 St. Rep. 770. See also Matter of Hicks, 14 St. Rep. 
830. But see, Matter of Niles, 47 Hun^ 848. 
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Barbig v. Kick. 

1)7 this Court from making the findings which are ex- 
acted from the Court itself. The purpose was, no 
doubt, to simplify and improve the practice for the 
benefit of the Courts mentioned in section 1022, as well 
as for the benefit of referees appointed by such Courts, 
and these Courts are indicated by section 3347, sub- 
division 7, of the Code. I think the application of the 
amendment is confined to these last mentioned Courts, 
and has no reference to this Court or its referees. 
The referee should also embody in his decision all the 
landings of fact and conclusions of law found by him 
at the request of any of the parties (Nobis t;. Pollock, 
6 N. Y. Supp. 273 ; Schultheis v. Mclnemy, 13 N. T. 
Supp. 684). 

Application granted. 



EDWARD BARBia v. LOUISA P. KICK AND 

ANO. 

New Toek Coubt of Common Plbas, Sfbcial Tbbm, 

September, 1895. 

§ 1630. 

Mechanuf8 lien^oredoBure — remedy at lau), cnoe begun, muet be 

exhatutedflrst. 

The xemedies by action for the debt secured by a mechanic'B lien, 
and f orecloBufe of the lien are cumulative and concurrent, and 
the creditor may pursue both until he obtains satisfaction. 

Under laws 1885, ch. 843, section 8, providing that *' the manner and 
form of instituting and prosecuting an action for the foreclosure 
of a mechanic's lien shall be the same as in actions for the fore- 
closure of mortgages upon real property," taken in conjunction 
with section 1630 of the Code of Civil Procedure, providing that 
an action to foreclose a mortgage " shall not be commenced 
or maintained," until the return of execution unsatisfied. 
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Helflf that an action at law, once begun, to enforce the debt secured 
by a mechanic's lien must be carried through to completion, and 
the legal remedy exhausted, before the lienor can have recourse 
to the equitable remedy of foreclosure ; and the complaint in 
foreclosure which does not allege the issue and return of ex- 
ecution unsatisfied is demurrable. 

iDeeided September, 1895.) 

Demurrer to complaint in action for the foreclosure 
of a mechanic's lien. 

John Mulholland, for plaintiff. 

Oeorge Haas, for defendant. 

Pbyor, J. — Action by sub-contractors against 
owner .and contractor for foreclosure of a mechanic's 
lien. Demurrer by contractor-defendant. The com- 
plaint shows a judgment against the contractor- 
defendant for the debt secured by the lien^ but omits 
to allege issue or return of execution. This defect the 
demurrer affirms to be fatal to the defense. Upon 
principle the lien is a security for the debt, and a 
judgment for the debt is no bar to the enforcement 
of the security. The remedies by action for the debt 
and foreclosure of the lien are cumulative and concur- 
rent and the creditor may pursue both until he obtains 
satisfaction (Pollock v. Ehle, 2 E. D. Smith, 641; 
Hall V. Pettigrove, 10 Hun, 609). The plaintiff con- 
cedes the law to be so if not changed by statute 
but he contends that by section 8, chap. 342, Laws of 
1885, the return of the execution unsatisfied is an 
indispensable condition to the maintenance of the 
action to foreclose the lien. The section provides 
that '^the manner and form of instituting and 
prosecuting any such action * * * shall be the 
same as in actions for the foreclosure of mortgages 
upon real property." By section 1630 of the Code, an 
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action to foreclose such mortgage ^^ shall not be com- 
menced or maintained " until the return of execution 
unsatisfied. The precise point for adjudication is, does 
the act of 1886, in conjunction with section 
1630 of the Code, preclude enforcement of the 
lien until issue and return of execution ? In the 
foreclosure of a mortgage the complaint must state 
whether any other action has been brought to recover 
any part of the mortgage debt (Code^ § 1629), and 
if in such action judgment has gone for the plaintiff, 
he cannot commence or maintain an action to foreclose 
the lien until the issue and return of execution (sec. 
1630. ) If then the procedure in an action to foreclose a 
lien is to be identical with the procedure in an action 
to foreclose a mortgage, the issuance and return 
of an execution is as indispensable in the former 
as in the latter action. And if the fact of such 
issuance and return be an essential constituent in the 
cause of action, an elementary rule of pleading re- 
quires its allegation in the complaint. . Were the 
effect of the provisions of the Code to deprive the 
mortgagee of his right to foreclosure, they would not be 
a mere regulation of procedure ; and so, since the act 
of 1885 onljuassimilates the two actions in procedure, 
section 1630 might not apply in an action upon the 
lien. As, however, the right to sue is not abolished, 
but only suspended until the return of execution, the 
provision is plainly a rule of procedure. The lienor 
may maintain an action at law for the debt, but if he 
chooses to pursue the legal remedy he must exhaust it 
before recourse to equitable relief. The equity of the 
rule is illustrated in the present case. The plaintiff 
has recovered a judgment for the debt against his 
contractor, but without an attempt to coerce payment 
from the real debtor, he seeks satisfaction out of the 
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property of one standing subBtantially in the situation 
of a surety. Upon another ground, too, it is apparent 
that as against the contractor, the complaint pro- 
pounds no cause of action. There is no lien upon his 
property to be foreclosed, nor can there be a recovery 
against him for the debt because it is already merged 
in judgment. 

Against him, therefore, the complaint exhibits no 
right to relief. 

Demurrer sustained, with leaye to amend on 
payment of taxable costs. 



LEWIS V. coot, et al. 

SUPRBHB COUBT, GENERAL TeBM, SECOND DEPART- 
MENT, July, 1895. 

§ 2653 A. 

Action to determine the validity of the probate of a wOl-^when it 

may he commenced. 

Under lectioii 2658 A of the Code of CiTil Procedure, providinc^ 
that " ftDj perBon interested in a will or codicil admitted to pro- 
bate in this State " may cause the yaliditj of the probate hereof 
to be determined in an action in the Supreme Court, at any 
time within two years from the date of the decree ; said period 
of two years begins to run from the date of the last decree if 
the first decree has been reversed and the will subsequently 
again admitted to probate. 

Decided July, 1896.) 

Appeal from judgment of Special Term, Suffolk 
Ck)., sustaining plcuntiff's demurrer to the first defense 
set forth in def endcmt's answer. 



66 CIVIL PROCEDURE REPORTS. 

f 

Lewis V. Cook. 

Wilmot M. Smith, for plaintiff-respondent. 
Thomas Young, for defendantsmappellants. 

DTKKANy J. — This is an appeal from an interlocu- 
tory judgment sustaining the demurrer interposed hj 
the plaintiff to the first defense set forth in the 
amended answer of the defendant. The action was 
brought to determine the validity of the probate of a 
will of Mary Snelling, deceased, under section 2653 A 
of the Code of Civil Procedure. For a first defense 
the defendants set up in their answer that the action 
was not commenced within the time prescribed by the 
section of the Code to which reference has been made ; 
second, that the section has no application to personal 
property ; third, that the section is not applicable to 
this action, because the testator died before its passage. 
The plaintiff demurred to that defense on the ground 
that it was insuflScient in law upon its face. The issue 
of law was tried at Special Term, and judgment was 
rendered for the plaintiff, sustaining the demurrer, 
and from that judgment the defendants appealed. 

The case is under the control of the first part of 
section 2653 A which reads as follows : 

^* Any person interested in a will or codicil ad- 
mitted to probate in this state as provided by the Code 
of CivU Procedure, may cause the validity of the pro- 
bate thereof to be determined in an action in the 
Supreme Court for the county in which said proof 
was had." 

The section requires that the action should be 
commenced within two years after the will has been 
admitted to probate. In this case the will was first 
admitted to probate July 27, 1891 ; but before two 
years from that date, and on January 17, 1893, the 
probate was reversed by the Court of Appeals, 32 N. 
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E. 1006. Before two years had expired after the first 
probate of the will, the plaintiff was prevented from 
bringing this action bj the judgment of the courts. 
By that judgment the original status was restored and 
the parties were placed in the same condition as they 
were before the first probate of the will. They had 
the same rights before the Surrogate, and the same 
right to attack the will under section 2653 A of the Code, 
within two years from his second decision admitting 
the will to probate, which was October 9, 1893. This 
action was commenced June 1, 1894, within less than 
one year from the time the will was finally admitted 
to probate. It appears, therefore, that under a proper 
construction of the statute this action was commenced 
within the time prescribed by the section quoted. It 
is also contended by the defendants that the section in 
question has no application to personal property, but 
the contention is erroneous, for the language is gen- 
eral, and applies to all wills and codicils, whether of 
real or personal property. It is also contended that 
the section does not apply to this case because the tes- 
tator died before the section was enacted, which was 
in 1893 ; but we agree with the conclusion of the trial 
judge that the section applies to wills which were 
proved after the passage of tfaie act. The statute con- 
stituted a change in the mode of procedure which is 
not violative of any vested rights. 

Judgment should be affirmed with costs. 
Bbowk, p. J., and Pratt, J., concur. 
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KINGSTON CARRIAGE CO. v. HUTTON. 

Ulster County Court, July, 1895. 

§ 1776. 

AtHon by or against a 6orporafof»-H0)kai iU exittemce need not he 

proved on the tndL 

In an action by or against a corporation, it is not n ec essa ry to prove 
on the trial of the cause the existence of the corporation, unless 
the answer is Terified and contains an aflbmative allegation of 
its non-existence ; and this rale applies where the defendant 
does not appear or plead. 

{Decided July, 1606). 

Appeal by defendant from judgment of jaBtice'& 
court. 

Brinnier & Newcomby for appellant. 

Everett Fowler , for respondent. 

Clearwater, J.— The plaintiff brought suit in the 
court below, alleging in writing that it was a domestic 
corporation. The defendant did not appear or plead. 
The plaintiff's manager testified it was incorporated, 
and proved its claim against the defendant, for which 
judgment was rendered ; from which judgment the 
defendant now appeals claiming that it should be re- 
versed, because, he having failed to appear or plead, 
the law imposed upon the plaintiff the burden of prov- 
ing every fact, evidence of which was necessary to 
justify the entry of judgment by the best obtainable 
proof, and that oral testimony as to the plc^intiff's in- 
corporation was incompetent and secondary. 

Without discussing the question whether this tes- 
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timonj was secondary, of which I am not conyinced, 
the claim of the defendant is untenable because of his 
entire failure to place himself in a position to raise the 
question. The Revised Statutes provided that, in 
suits brought hj or against a domestic corporation 
created by or under any statute of this state, it shall 
not be necessary to prove on the trial of the cause the 
existence of such corporation unless the defendant 
shall have alleged in the answer in the action that the 
plaintiffs are not a corporation. 2 Rev. St. p. 458, § 3. 
By chapter 422 of the Laws of 1864, this provision was 
extended to all corporations, foreign or domestic, and 
when the additional chapters of the Code were adopted 
was embodied in it. Code Civ. Pro. § 1776. The rule 
is a familiar one and has repeatedly been stated. In 
re New York, L. & W. Ry. Co., 99 N. Y. 12, 1 N. E. 
27 ; Association v. Reed, 93 N. Y. 474 ; Manufacturing 
Co. v. Trowbridge, 68 Hun, 28, 23 N. Y. Supp. 674 ; 
Tulcan v. Myers, 58 Hun, 161, 11 N. Y. Supp. 663; 
Bengston v. Steamship Co. 31 Hun, 96. 

Further discussion is useless, and the judgment 
must be affirmed, with costs. 
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HAMILTON V. GORMAN. 

NsW YOBK COUBT OF COHH ON PlBAS, SPKCIAL TKBM » 

Sbptbmbbr, 1895. 
§§ 578, 587, 595, 596, 757. 

Whm^ duriff <tabl# at baO—iieiion ther^or doe» not abate on deaih 

of ih^riff. 



Where the sheriff has neglected to require the juatiflcation of 
■oretice upon a bail bond given upon the ieBoanoe of an order of 
armt, the sheriff himself is liable as baiL 

An action against the sheriff to enforce his liability as bail under 
section 587 of the Code of Civil Procedure does not abate on tha 
death of the defendant, bat ma j be continued against his per- 
sonal r eprc s on tatives. 

September, 1896.) 



Motion for order continuing an action against the 
personal representatives of deceased sheriff. 

Charles C. Sanders, for the motion. 

Archibald C. Shenstone, opposed. 

GiBOBBiCH, J. — This action was brought against 
the defendant upon his liability as bail, such liability 
arising from his failure to require the justification of 
sureties upon a bail bond given upon the issuance of 
an order of arrest in an action brought by plaintiff 
against one Scdvador Pamella for personal injuries. 
In that action the plaintiff obtained judgment, and 
after the return of execution unsatisfied and due de- 
mand made upon this defendant this suit was in- 
stituted. Defendant having died pending the time for 
service of his answer, this motion is made and I am 
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constrained to grant it. Unless the cause of action is 
one which abates by the death of the defendant the 
Court is bound to make an order such as is here sought 
{Code Civ. Fro. § 757 ; Cort v. Campbell, 82 N. F. 609). 
Under the state of facts disclosed by the complaint the 
sheriff is liable as bail {Code Civ. Pro., §§578, 587); 
his position is in all ways assimilated to that of bail 
{id. § 595), and his liability is to be enforced only by 
action (id. § 596). No argument is required to demon- 
strate that the liability of bail is contractual, and that 
the personal representatives stand in the place of de- 
ceased bail was recognized in Meddowcroft v. Sutton 
(1 Bos. & Pull. 61). The fact that the action in which 
the order of arrest was obtained was of a personal 
nature does not affect ther liability of this defendant, 
which is predicated upon the judgment entered in that 
action, the rights and remedies under which are not 
affected by the abatable nature of the cause of action 
itself (Wood v. PhilUps, 11 Abb. N. S.1; Carr v. 
lUscher, 119 N. Y. 117). 

Motion granted, with $10 costs to the plaintiff to 
abide the event. 



In re GREGORY'S ESTATE. 
Subbogate's Court, Otsboo County, Junb, 1895. 

§§2617, 2528, 2532. 
Probftte of wiOr'-^wawer of citation does not confer jurisdietion. 

Ptoof of Mnrice of a citation must be made in the manner prescribed 
by law for proof of seryice of a summons issued out of the 
Supreme Court, or proof of service must be made by afEidaTit, 
or, where the person served is of full age, and not incompetent, 
hj a written admission signed bj him, accompanied with proof 
by affidavit or otherwise of the genuineness of his signature. 
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In a proceeding for the probate of a will, a waiver of service of the 
citation signed by all tha necessary parties thereto, does not 
confer jurisdiction upon the court to entertain the proceeding. 
There are express statutory provisions regulating the probate o£ 
a will and a party can not waive these as he can his ordinary 
rights. 

The father of an illegitimate child may legally adopt such child, 
although the fact of such illegitimacy does not appear in the 
adoption papers. 

(Decided June, 1896.) 

Proceeding to vacate a decree admitting will to 
probate. 

The facts are stated in the opinion. 

Charles T. Brewer^ special guardian and attorney 
for petitioner. 

D. P. LoomiSf for the respondent. 

AbnolD) S. — This is a proceeding to open, vacate, 
and set aside a decree of the Otsego County Surrogate's 
Court entered October 16, 1894, admitting to probate 
as the last will and testament of Nelson B. Gregory, 
deceased, a paper writing, dated Jime 27, 1889, on the 
ground that the only heir at law and next of kin of 
said Nelson B. Gregory, deceased, was not cited in the 
proceedings for probate. Nelson B. Gregory was 
never married. For a number of years he lived in 
France. While a resident of France he lived and 
cohabited with a woman by whom he had six children, 
among them the petitioner in this proceeding. About 
1878 he returned to the United States, and became a 
resident of the town of Unadilla, County of Otsego, 
N. Y., of which place he remained a resident down to 
the time of his death. The petitioner herein claims to 
be the legally adopted daughter of said Nelson B. 
Gregory, and as such adopted daughter, that she is 
his only heir-at-law and next of kin. Bespondents 
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claim that she was never legally adopted. They base 
1 'lis claim on the fact that it does not appear in the 
r.doptionpapers that said Jeanne Marie Nellie Gtenin 
Gregory was the illegitimate child of said Nelson B. 
Gregory. I do not think the point is well taken. 
Nelson B. Gregory was the natural father of the child 
he was seeking to adopt. He was never married. 
Jeanne Marie Genin was the mother of the child. She 
resided in Lyons, France. The mother was never 
married. The child was illegitimate, and upwards of 
the age of 12 years. She had no general guardian, 
and was living with said Nelson B. Gregory at the 
time of the adoption. All that was necessary for 
adoption, under these circumstances, was (1) the 
consent of the child ; (2) the consent of the mother, 
signed, duly acknowledged, and certified in the 
manner required for conveyance of real estate to en- 
title it to record ; (3) the appearance of Nelson B. 
Gregory and the child before the county judge of 
Otsego county for the execution of the agreement to 
adopt, and for the examination of the said Nelson B. 
Gregory and the child separately ; (4) if satisfied that 
the moral and temporal interests of the child would 
be promoted by adoption, the making of the order by 
the county judge, directing that said child should 
thenceforth be treated and regarded in all respects as 
the child of said Nelson B. Gregory. All of this was 
duly done, and on his examination said Nelson B. 
Gregory stated that this child was his natural daughter. 
It was not necessary that it should appear upon the 
face of the adoption papers that she was an illegit- 
imate child. I take it that all of these requirements 
of the statute were intended for the protection of the 
child and of the persons sustaining to the child the 
1 ^'gal relations of parent, guardian, or protector. 
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In this proceeding it is the duty of the court to 
place the petitioner in the same position, and gvre her 
the same rights, as those to which she was entitled be- 
fore the petition for the probate of this alleged last 
will and testament was presented to the court. At 
the time the petition for probate was presented, the 
petitioner had full knowledge of the adoption pro- 
ceedings, and it was his duty and the duty of the at- 
torney who prepared the petition, and who also had 
knowledge of the facts, to have set forth in the peti- 
tion that this child was alleged to be the adopted 
daughter of the decedent. They had no right to pass 
upon these adoption papers judicially, and hold for 
the purpose of subsenring their own ends, that she waa 
not a legally adopted child, and was, therefore, not 
entitled to be cited in the proceedings for the probate 
of the alleged wilL That was a matter for the court 
to determine in a proper proceeding. The statute re- 
lating to the adoption of children provides that the 
child, when adopted, shall take the name of the person 
adopting and the two thenceforth shall sustain towards 
each other the relation of parent and child, and have 
all the rights, and be subject to all the duties, of that 
relation. Laws 1887, c. 703, § 10. The Code of Civil 
Procedure provides that upon the presentation of the 
petition for the probate of a will the surrogate must 
issue a citation, if the will relates to both real and 
personal property, to the husband or wife, if any, and 
to the heirs and all the next of kin of the testator. At 
the time this petition was presented to the surrogate 
this child was, apparently, the only heir-at-law and 
next of kin of the testator, and the only person re- 
quired under the Code to be cited in that proceeding. 
While she may not have any rights in the property of 
the testator, she is entitled to her day in court for the 
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purpose of cross-examining the subscribing witnesses 
to the willy and for the purpose of having her rights 
judicially determined. 

It is further claimed by the resi>ondentB that, if 
this decree is to be opened, it should be opened only 
as to the petitioner, and should stand so far as it re- 
lates to the other parties, and that the letters issued 
on said will should remain in full force and effect, 
pending further proceedings. The petition for the 
probate of the will named the brothers and sisters and 
some nephews and nieces as the only heirs at law and 
next of kin of the decedent. A citation was issued 
thereupon to these persons, but this citation was never 
served. Before the return day thereof the petitioner 
appeared in surrogate's court with written waivers 
from all persons named in the citation, whereby they 
waived the issuance and source of a citation, and 
whereby they attempted personally to appear in the 
surrogate's court, and consented that said will be ad- 
mitted to probate, and letters issued thereon without 
further notice to them. Four of the persons executing 
these waivers were non-residents. If the view taken 
above is correct, none of them were necessary parties 
in proceedings to probate the will, and the decree 
should be wholly set aside. But, supposing them to 
be necessary parties should the decree as to then be 
allowed to stand P Section 2516 of the Code of Civil 
Procedure provides : 

'^ Except in a case where it is otherwise specially 
prescribed by law, a special proceeding in a surrogate's 
court must be commenced by the service of a citation 
issued upon the presentation of a petition." 

Section 2614 provides that : 

^* A person designated in a will as executor, de- 
visee or legatee, or any other person interested in the 
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estate, or a creditor of the decedent, may present to 
the surrogate's court haring jurisdiction a written 
petition, duly verified, describing the will setting forth 
the facts upon which the jurisdiction of the court to 
grant probate depends, and praying that the will may 
be proved, and that the persons specified in the next 
section may be cited to attend the probate thereof. 
Upon the presentation of such a petition the surrogate 
must issue a citation accordingly." 

Section 2615 provides that : 

''The following persons must be cited upon a 
j>etition presented as prescribed in the last section : 
(1) If the will relates exclusively to real property, 
the husband or wife, if any, and all the heirs of the 
testator ; (2) if the will relates exclusively to personal 
property ; the husband or wife if any, and all the next 
of kin of the testator ; (3) if the will relates to both 
real and personal property, the husband or wife, if 
any and all the heirs and next of kin of the testator." 
Section 2517 provides that : 

''The presentation of a petition is deemed the 
commencement of a special proceeding within the 
meaning of any provision of this act which limits the 
time for the commencement thereof. But in order to 
entitle the petitioner to the benefit of this section a 
citation issued upon the presentation of the petition 
must, within sixty days thereafter be served as pre- 
scribed in section two thousand five hundred and 
twenty of this act." 

Section 2520 provides how a citation must be 
served within the state, and it also provides that, in 
case the person to be served is an adult, and is not 
incompetent, he may assent in writing to the service 
within a shorter time than that fixed by the section. 
Sections 2522, 252 i and 2525 provide for service with- 
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out the state. Section 2528 provides that the appear- 
ance of a party against whom a citation has been 
issued has the same effect as the appearance of a 
party in an action brought in the Supreme Court. Sec- 
tion 2532 provides how proof of a citation may be 
made. It must be made in the manner prescribed by 
law for proof of service of a summons issued out of 
the Supreme Court, or proof of service must be made 
by affidavit, or, where the person served is of full age 
and not incompetent, by a written admission signed 
by him accompanied with proof by affidavit or other- 
wise of the genuineness of his signature. These are the 
steps necessary to be taken in order for the Surrogate 
to acquire jurisdiction of the persons of the necessary 
parties to the proceeding. In proceedings for probate 
it is nowhere ** otherwise specially prescribed by law*' 
that the Surrogate may obtain jurisdiction in any 
other way. There are certain proceedings in the 
Surrogate's court in which other methods are especi- 
ally prescribed by law. For instance, in proceedings 
for administration. And although, prior to January 
1, 1895, it had always been the practice in this county 
to accept these waivers in lieu of the issuance and 
service of citation, I think the practice was wholly 
unwarranted. In proceedings affecting the title to 
real estate I think the practice was dangerous. While 
a party has the undoubted right to waive any of his 
rights, there is a broad distinction, it seems to me, 
between his power to waive his rights and his power 
to waive the express provisions of a statute as to how 
a court shall obtain jurisdiction of a proceeding and of 
the persons of necessary parties thereto. 

It follows from these views that the decree there- 
tofore entered on the 16th day of October, 1894, 
admitting to probate the paper writing purporting to 
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be the last will and testament of Nelson B. Qregory, 
should be opened, vacated and set aside. Decreed 
accordingly. 



In re HUNTLEY. 
Subrogatb's Coubt, RbnssbiiAer County, June, 1895. 

§§ 2472 subd. 3, 2730. 

On eaoBeutof't aeoauntinth-expentee ineurred in unwim 

wUl not be aUoufed. 



Thoee " actual and neoesaary expenses" for which an executor moat 
be reimbursed are those which are contracted in good faith and 
with reasonable judgment, whether with or without the advice 
of counsel. It is well settled that the reasonable and necessary 
expenses of the burial of a decedent are a charge against his 
estate, although the executor is primarily liable as an individual, 
and not in his representative character. He must decide upon 
the amount to be expended, and pay it, and such sum will, if 
proper in amount, be allowed him on the final settlement of his 
aooounts. 

Under section 2730 of the Code of Civil Procedure providing for the 
allowance to executors of such " necessary expenses actually 
paid by them as appears just and reasonable," an executor 
though acting with honest intent and relying on advice of able 
and experienced counsel and believing that he was proceeding 
within the lines of his powers and duty, will not be reimbursed 
for expenses incurred in appealing from the decision of a referee 
of experience and ability, where half a dozen witnesses testified 
to the value of the services rendered and the material furnished* 
and the referee found that the amount charged and expended 
was reasonable and in accordance with the rank and circum- 
stances of the deceased and also found as a conclusion of law 
(about which there could be no question) that the executor was 
primarily liable for the funeral expenses ordered. 
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In caae of donbt, it is the right if not the duty, of the executor or 
trustee to seek instruction from the court as to his duty in the 
premiees. 

(Decided June, 1805.) 

Judicial settlement of the accounts of Israel Hunt- 
ley as executor of Bozana Duell, deceased. 

The facts are stated in the opinion. 

McClellan A Albertson, for the executor. 

John E. Hoag and John T. Norton, for creditors, 
opposed. 

LiANsma, S. — The executor filed his account, duly 
verified. The creditors filed objections to certain 
items of credit for costs and disbursements alleged to 
have been paid by the executor in litigating the bill of 
the undertaker for the funeral expenses of the de- 
ceased. The creditors insist that such payments were 
unjustifiable, that the expenditure of nearly one-half 
of the small estate of about $800 in fruitless litigation 
over the undertaker's bill was unwarranted in law, 
and amounted to a breach of duty on the part of the 
executor, and that credit should not be allowed him 
therefor. On the other hand, the executor contends 
that he acted in entire good faith and under the advice 
of counsel in conducting the litigation and making the 
expenditures, and that he should be credited with the 
amount so paid by him. 

The question presents some embarrassing features. 
The ofBice of an executor or administrator is a position 
of responsibility, and its duties are often delicate and 
exacting. Such positions are rarely sought, especially 
where the estates are small, and in such cases the 
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compenBation is iisuallj very inadequate for the re- 
sponsibility assumed and labor i>erformed. The law 
is^ therefore, indulgent where it appears that the trus- 
tee has been prompted by proper motives and has ex- 
ercised reasonable judgment. On the other hand, the 
law condenms every act savoring of dishonesty or 
negligence in the administration of the trust whereby 
loss is suffered. But honesty, good intentions, and 
even advice of counsel, are not always sufficient, 
where loss has occurred to the estate through mis- 
management. The law in addition requires that per- 
sons who accept such positions must, in the perform- 
ance of their duties, be held to exercise a reasonable 
measure of intelligence, and such ordinary discretion 
and judgment as men usually exercise in the manage- 
ment of their own affairs. The expenditures in ques- 
tion, if allowed, must be allowed under section 2730 of 
the Code of Civil Procedure, as amended in 1893, 
which provides that executors and administrators 
may be reimbursed out of their estates for such ' 'actual 
necessary expenses " incurred by them as '^ appears 
just and reasonable." This provision, though recently 
embodied in the Code, has long been a well-settled 
rule in equity. Young v. Brush, 28 N. F. 667^673. 
It also existed in a statutory form for many years 
prior to its re-enactment in the Code. 2 Rev. St. 93, 
g 58, as amended by Laws 1863, c. 362. The application 
of this provision to expenditures by executors and 
trustees for legal services is I think well stated in the 
case of St. John v. McEee, 2 Dem. Sur. 236. Rollins, 
S., says : 

** The bare fact that an executor has actually ex- 
pended for legal services the sum for which he asks to 
be reimbursed does not, of itself, entitle him to re- 
imbursement, nor, indeed, does he become entitled 
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siaaply by showing, in addition, that he has acted 
honestly and in good faith. If objection is interposed 
it must also be made to appear that when the services 
were rendered they were demanded or seemed to be 
demanded by the best interests of the estate." 

The case of O'Connor v. Gifford, 117 N. Y. 278, 22 
N. E. 1036, cited by the counsel for the executor in 
support of his contention, is a case where an executor 
was sought to be charged on account of his failure to 
collect alleged collectible assets of his estate. It must 
be conceded that the rule of duty and diligence im- 
posed upon an executor or administrator is the same 
whether a claim is prosecuted or defended, and that 
the rule laid down in that case should apply here. 
But I am sure the rule laid down in that case is not in 
conflict with the rule above stated. Peckham, J., in 
the case cited, states the rule as follows : ''An executor 
who has acted in good faith, and intended fairly and 
ftdly to discharge his duty, will not be charged in this 
manner (as for devastavit for a failure to collect the 
money), if such intention has been directed by reason- 
able judgment " ; and he quotes with approval the 
case of Schultz v. Pulver, 11 Wend. 363, a caso where 
an executor was chcurged with misconduct in neglect- 
ing to take legal proceedings for the recovery of 
property, and the court by Nelson, J., say that ''the 
executor must act in ' good faith and with reasonable 
judgment," to be exonerated from the charge. The 
result, upon reason and the authority, seems to be that 
those " actual and necessary expenses " for which an 
executor must be reimbursed are those which are con- 
tracted in good faith and with reasonable judgment, 
whether with or without the advice of counsel. It is 
well settled that the reasonable and necessary expenses 
of the burial of a decedent are a charge against his 
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estate, although the executor is primarily liable as an 
individual, and not in his representative character. 
He must decide upon the amount to be expended, and 
paj it, and such sum will, if proper in amount, be 
allowed him on the final settlement of his accounts. 
Ferrin v . Myrick, 41 N. F. 315 ; Patterson v. Patter- 
son, 59 N. F. 574. 

This brings us to the real question in this case, 
which is, did the executor exercise reasonable judg- 
ment and discretion in entering upon the litigation, 
and incurring an expense of several hundred dollars 
in contesting the payment of the bill of the under- 
taker F The facts in the case are these : The under- 
taker presented a bill to the executor for $127 for 
funeral expenses. The bill appears to have been con- 
tracted by a Mrs. Yallee, who resided in the same 
liouse with the deceased and attended her during her 
illness, and who was a relative of the decedent's late 
husband. The executor learned of the order shortly 
after it was g^ven. He lived about six miles from the 
deceased, and when he heard of her death which was 
telephoned him by Mrs. Yallee, he spoke to an under- 
taker residing near him in Sandlake to attend to the 
funeral, but when he learned on his arrival at the 
house of the deceased that Mrs. Yallee had gone to 
Troy to engage an undertaker and make arrange- 
ments for the funeral he countermanded his own 
order, and Mrs. Yallee contracted the bill in question. 
It further appears that Mrs. Yallee stipulated with the 
imdertaker that she should not be personally charged 
with the bill, but the undertaker should look to the 
estate, and the executor had knowledge of this arrange- 
ment before the suit was brought. The entire estate 
consisted of $827 in money. The bill was presented to 
the executor, and payment was refused on the ground 
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— First, that it was excessive; second, that the 
services and material of the undertaker having been 
ordered bj Mrs. Vallee, the undertaker must look to 
her for payment, and when paid the executor would 
be liable to her for the reasonable funeral expenses of 
bis decedent. Suit was brought and the case was 
referred. The referee reported in favor of the 
plaintiff for the amount of the bill with interest. 
Judgment was entered thereon for damages $131.69, 
costs $188.69, amounting altogether to $320.38. An 
appeal was then taken by the executor to the Q^neral 
Term, where judgment was aflSrmed with costs. The 
entire expenditure by the executor in this litigation in 
excess of the claim of $127 is about $450, including 
$100 paid to his own counsel for his costs and services 
on the trial and on the appeal. Claims of creditors to 
the amount of about $500 have been admitted or 
established. 

The defense that an action would not lie against 
the executor in the first instance, but should have 
been brought against Mrs. Vallee, was obviously 
untenable, since it appears that the executor impliedly 
authorized her to act for him by revoking his own 
order and accepting her services in the employment 
of the undertaker. Beyond that, it is a well-settled 
elementary principle that an executor is liable for 
reasonable funeral expenses of his decedent whoever 
may have ordered the seime, whether with or without 
his knowledge or consent. Bedf. Law & iV. Bar. Cts. 
(5th Ed.) 438 ; Patterson v. Patterson, supra ; Ferrin 
V. Myrick, supra. 

This litigation had its origin in an idea which I 
think, obtains quite generally among executors and 
trustees, and perhaps to some extent in the legal pro- 
fession, that an executor or trustee may safely litigate 
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any fairly oontrovertible question of law or fact aris- 
ing in the course of administration, without tha 
liability of having his action called in question, pro- 
rided he acts in good faith and under the advice of 
counsel I am satisfied this is not the law. It would 
be establishing a very dangerous precedent to hold 
that an executor could, on the plea of acting in good 
faith and under advice of counsel, fritter ' away an 
estate in litigation over claims of trifling amounts. A. 
reasonable test in such case is, would the executor or 
trustee, in the management of his own affairs, under 
like circumstances, have incurred the exi>ense in 
question ? If not, then he certainly should not be 
credited with it in his account as executor or trustee. 
Besides, in cases of doubt, it is the right, if not the 
duty of the executor or trustee to seek instruction 
from the court as to his duty in the premises. Code 
Civ. Pro. § 2472, 8udb. Z: In re Underbill, 117 N. F. 
471, 22 N. E. 1120. I am free to concede that the rule 
must not be drawn with too much strictness, but mak- 
ing the most ample allowance for honest intent and 
reliance on advice of able and experienced counsel, 
and the additional fact that the executor acted in the^ 
premises under tiie belief that he was proceeding 
within the- lines of his powers and duty, yet it seema 
to me that when the matter was submitted to a referee 
of experience and ability, and half a dozen witnesses 
testified to the value of the services rendered and the 
material furnished, and the referee found that the 
amount charged and expended was reasonable and in 
accordance with the rank and circumstances of the 
deceased, and also found as a conclusion of law (about 
which there could be no question) that the executor 
was primarily liable for the funeral expenses ordered, 
then« at least, this litigation should have ended, and L 
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cannot conceiye of any reasonable excuse for the ex- 
penditure of a large additional sum from the monej of 
this estate in printing the case and taking an appeal 
to the Qeneral Term of the Supreme Court. The line 
must be drawn somewhere and perhaps for safe pre- 
cedent it should exclude the expenditures of this entire 
litigation^ and hereafter, in a like case, with the law 
touching the duties of an executor or trustee in the 
premises clearly defined the line will be so drawn. 
But in view of the hardship involved, the good faith of 
the executor, and the high character, learning and 
ability of counsel, I have, under all the circumstances, 
decided after considerable hesitation to allow the ex- 
pense of the litigation in the Supreme Court. There 
was perhaps a slight question of fact as to whether the 
expense incurred was in accordance with the rank and 
circumstances of the deceased, also whether the under- 
taker had not charged in his bill for the casket more 
than the agreed price. When these questions were 
settled by a preponderance of evidence upon the refer- 
ence there was not the slightest ground remaining for 
further litigation, and I must therefore strike from the 
executor's account all expenditures in excess of the 
damages, costs and disbursements included in the 
judgment entered upon the reference in the Supreme 
Court, and the disbursements of the executor for the 
services of his attorney in attending upon the refer- 
ence. 



Decreed accordingly. 
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BOBEBT OOELET et al. v. FBANE N. BOE et al. 

N. Y. Ck>17BT OF GOMMOK PuEAS, GkHXBAL TbBM, 

Auovflnr, 1895. 

§2335. 

SmmmarifproemiinifB landlord mag remmm 9mb4es9ee qfter estpiro' 

tumofleamioletaee^ 

Under sectioaSHIS of the Code of Gml I¥ooediue» anthoriziiig the 
" landlord or leaaor of the dftmiwed premisee " to maintaiin pro- 
oeedingw for removal of theperBonsin p o oooiwrio n after expiration 

* of the term, the landlord maj, after the expiration of the term, 
maintain sommaiy proceedings against one holding as sdb-leasee 
nnder a covenant of removal from the landlord's lessee. 

{Decided Auguti, ISM.) 

Suimnary proceedings for posaefidon of premises. 
Appeal from Sixth District Court 

George D. De Witt, for appellants. 

P. C. Talmofij for respondents. 

BisoHOFF, J. — The unchallenged facts are that on 
October 16, 1893, the petitioners let the premises 402 
Fourth avenue, in the City of New York, to Frederick 
N. Boe for one year from May 1, 1894, without provision 
of any kind for a renewal of the lease ; that Frederick N. 
Boe thereupon sublet the premises to the respondent Mary 
R. Yost for the same period, and covenanted to renew 
the lease for one year from the expiration of the first ; 
and that in September, 1894, the petitioners let the prem- 
ises to Adeline Y . Boe, the wife of Frederick N. Boe, for 
one year, commencing May 1, 1 895. These proceedings for 
the removal of Frederick N. Boe, and all persons in pos- 
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sesfflon of the premises claiming under him, were instituted 
by the petitioners on May 8, 1895, three days after their 
lease to the said Frederick N. Boe had expired. Only the 
sub-lessee Yost defended, denying the petitioners' right 
to possession, and asserting that the lease to Mrs. Boe was 
in furtherance of a corrupt understanding between the 
petitioners, or their agent, and Mr. and Mrs. Boe, to pre* 
vent the enforcement of Mr. Boe's covenant of renewal. 
An attempt was made upon the trial to substantiate the 
fact of such a conspiracy, but the Justice below directed a 
verdict for the sub-lessee, and thereupon made a final 
order in her favor upon the specific ground that the peti* 
tioners had, by their lease to Mrs. Boe, parted with the 
right to immediate possession of the premises upon the 
expiration of the lease to Mr. Boe, and that they could 
not, therefore, maint>ain the proceedings. No point was 
made upon this appeal, for the respondent, with regard 
to her attempted defense of a conspiracy. Indeed, we are 
at a loss to understand the theory underlying the defense, 
or the principle of law which it aimed to invoke. The peti- 
tioners could not in any wise be affected by Frederick N. 
Boe's covenant of renewal. Neither could their right 
to refuse his further tenancy, and to accept other tenants 
in his stead, be thereby impaired, even assuming that the 
design of the lease to Mrs. Boe was as claimed by the 
respondent. Possibly, if it appears that the husband is 
the real party in interest under the lease to the wife, a 
Court of equity would grant relief as against them in the 
appropriate action. Mitchell v. Beed, 61 iT. Y. 123; 
Hackett v. Patterson, Gam. PL N, JT., 16 N. Y. Supp. 
170. 

It is clear beyond controversy, however, that the 
Justice's ruling that the proceedings were not maintain- 
able by the petitioners was error. Their right to institute 
and maintain the proceedings existed by force of the 
statute for such cases made and provided. Section 2235 of 
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the Code of Civil Procedure in express terms authorises the 
^^ landlord or lessor of the demised premises " to maiTtt^irin 
proceedings for removal of the persons in possession after 
expiration of the term ; and in Imbert v. Hallock (23 
^ow. Pr. 456), it was specificallj mled by the Oeneral 
Term of this Court that the landlord or lessor was not 
disabled from maintaining the proceedings because he had 
given a lease to a third person, to commence at once upon 
the expiration of the lease of the person in possession. 
The case relied upon by the Justice below (Insurance Co. 
V. Scott, 2 SiU. 550) clearly is not to the contrary. No 
more was there held than that the landlord does not im- 
pliedly covenant to protect his tenant against the intru- 
sion of third persons, and that he is not bound to secure 
their removal. So in People v. Andrews, 52 JT. Y. 445, 
cited by the respondent's counsel, it is plain that the pro- 
ceedings were held to have been improperly maintained, 
because it appeared that the person proceeded against 
was in possession as tenant of the petitioner under an 
tmexpired lease. Neither does the dictum of Nelson, C. 
J., in Gardner v. Keteltas 3 Hill^ 330, help the ruling 
made below in the case at bar. It is to the effect that 
the statute authorizes proceedings by a lessee against a 
former lessee in possession, as an assignee of the hmdlord ; 
but it is not to be concluded therefrom that the learned 
Judge meant to be understood as entertaining the view 
that the landlord or lessor could not also maintain such 
proceedings. The remaining cases to which we are re- 
ferred by counsel for the respondent are to the same effect 
as Insurance Co. v. Scott (mpra), and so are equally inap- 
posite. Trull V. Granger (8 JV'. Y. 115) holds, that the 
new lessee may maintain an action of ejectment against 
the lessee in possession whose term has expired ; but, 
obviously, this is not at variance with the ruling of the 
Court in Imbert v. HWlock (supra). Other errors are 
presented by the record, but for the one discussed the order 
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appealed from must be reversed, and upon a new trial 
such other errors may not again appear. 

Order appealed from reversed, and new trial ordered, 
with costs of the appeal and of the Court below to the 
appellants, to abide the event. The date for such new 
trial may be fixed in the order to be entered hereon. 

GisoEBioH, J.y concurred. 



In thb Matteb of the Application op MART N". JOR- 
DAN V. THE BOARD OF EDUCATION et al. 

New Tobe Coubt of Common Pleas, Special Tebm, 

Septembeb, 1895. 

§§ 2125, 2140. 

Certiorari— irtn not issue to compdareheaHiig-'4nandamu8'~-not the 
proper remedy to review erroneous decision. 

Whether a default shaU be oi>ened and a rehearing had is purely 
matter of discretion, and the determination of the question is 
not subject to revision and reversal by another tribunal. 

Where the relator fails to apply for a writ of certiorari until more 
than four months after the determination to be reviewed becomes 
final and binding, such four months* limitation shall be an in- 
superable bar to the issuance of the writ. 

Mandamus is not the proper remedy to review an erroneous decision. 

People V. Martin, 13 Miss, 21, distinguished. 

{Decided September, 1895.) 

Application for writs of cerHora/ri and mcmdwmuB. 

MaUhewa <& KoehUr^ for relator. 

JFranois M. Scott, for respondents. 

Pbtob, J. — ^By the notice of motion the respondents 
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are required to show cause why a writ of certiorari shovld, 
not issue to review relator's dismissal from the position of 
teacher in a public school of the city ; and why a writ 
of m/mdamvs should not be allowed to reinstate the re- 
lator in that position. 

The relator was dismissed the 2d of March, 1895 ; and 
her application for a cerHorari was made September 6th, 
1895. Obviously, therefore, the four months' limitation in 
section 2125 of the Code opposes an insuperable bar to 
the issuance of the writ. Hence, in their brief, counsel for 
the relator disclaim any purpose to challenge her dismissal, 
and propose only to review ^^ the refusal of the Board of 
Trustees to grant her a rehearing." 

Whether a default shall be opened and a rehearing* 
had is purely matter of discretion, and the determination 
of the question is not subject to revision and reversal by 
another tribunal. People v. French, 110 iT. T. 494;. 
Stevens r. Glover, 83 Jf. Y. 611 ; Fleischmaim v. Stem, 
90 N. T. 110 ; Oode, % 2140. Certiorari to compel the 
concession of a favor would be an anomaly in jurisprud- 
ence. 

But upon the papers it is not apparent that the respon- 
dents abused their discretion in refusing the rehearing.. 
The trial of the relator was upon due notice. She failed 
to appear and defend, because, as she now alleges, she* 
was prevented by illness. But she did not communicate 
the fact of her disability to the Board, nor request an 
adjournment until her recovery. In their brief her coun- 
sel say that she ^' refrained from attending the meeting 
and allowed the trustees to proceed in her absence,"' 
because it was manifest that the board ^^ had determined 
to get rid of her, * * * and she believed she would not. 
be given a fair and impartial trial," and yet she appUed 
to the Board for a rehearing and proposed to make defense 
before the same tribunal. She had notice of her dismissal 
on the 4th of March, and not until the 4th of June did she^ 
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solicit a rehearing. Then, too, the fact of her illness, as 
the occasion of her absence from the trial, is challenged 
by the respondents. 

The case is plainly and essentially distinguishable from 
People V. Martin, 13 Miss. 21. 

My conclusion is that the reason given by the respon- 
dents for the denial of a rehearing, namely, laches and bad 
faith, is not so destitute of foundation as to imply a mere 
arbitrary exercise of power. 

Supposing the application for the writ in due season, 
and the action of the Board in the dismissal of the relator 
open t6 review, upon the authorities I should be con- 
stoained to uphold the determination. People v. Board, 3 
J9tm, 177 ; Gorlitz v. Board, 52 Super. 520 ; Fisk v. Board,. 
69 Sttfiy 212. 

In applying both for a writ of certiorari to review 
the trial and of numdamt^ to reinstate her, the relator 
would unite processes of essentially distinct and repugnant 
functions, namely, to revise a jucUcial determination and 
to enforce a ministerial duty. But, disregarding the niis- 
joinder and waiving too the objection of laches (People 
V. Justices, 78 Skm^ 334), the relator exhibits no case for 
the allowance of a writ of numdamics. Her right is not 
clear ; she had another remedy, certiorari, which she lost 
by culpable delay ; another appointee occupies the place 
to which she would be restored, and her dismissal was the 
result of a trial which may not be reviewed upon manda- 
mus. People V. Common Council, 78 N. Y. 33, 39 ; People 
t;. Board, 107 iS^. Y. 235; Peoplev. Claflin, VAN. Y. 96. 



Writs disallowed, without costs. 
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BAKNETT HAEEIS et al. v. LEOPOLD R. TEEIJ et al. 

Nsyr YoBK Sttfbbiob Coitbt, Spboux Tbbk, Ootobkb, 

1895. 

§§ 2262, 2265. 

* ^ 

J9ummary proceedirig9-~if^netum to stay uxxrrant and open judg- 
ment denied. 

The fact that a District Court Justice cannot open a default taken in 
summary proceedings does not imply that a Court of equity must 
for that reason supply the absence of the jurisdiction by the 
assertion of its authority. 

The rule is that where a party is sued in a Court of law liaving 
exclusive jurisdiction of the subject-matter, he must make his 
defense there, and cannot resort to equity, unless he is hindered 
or prevented from making such defense. Equity will not relieve 
from a judgment at law except for fraud, accident, surprise or 
manifest injustice, immixed with fault or negligence on the com- 
plainant's part ; and on this principle, an injunction will not be 
granted if the person seeking it could, by proper diligence, have 
protected himself from injury by the ordinary means at law. 

{Decided October, 1895.) 

Motion by plaintiflf for injunctive relief. 

A. Coherij for motion. 

KurzfMm d: FramJcenheimer, opposed. 

Mo Adam, J. — On the return of the precept in summary 
proceedings instituted in the District Court for non-pay- 
ment of rent, the tenants appeared and obtained a short 
delay to file their answer, which they subsequently sub- 
mitted, but were told that it was too late, as judgment by 
default had been entered and a warrant to dispossess 
issued. The plaintiJBTs (the tenants) by their bill filed 
herein seek to annul the warrant, open the judgment 
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and reinstate the tenancy, so as to permit them to pay 
the rent and costs and discharge the proceedings. The 
right to such relief is, strange to say, based upon their 
own default, not on the ground of fraud, want of jurisdic- 
tion or the like, and is urged on the supposed lack of any 
other adequate remedy. 

The fact that the District Court Justice cannot open & 
default taken in summary proceedings does not imply 
that a Court of equity must for that reason supply the 
absence of the jurisdiction by the assertion of its auth* 
ority. The proceedings had in the lower Court are re- 
gulated by statutory enactments which clearly define the 
rights, duties and remedies of parties thereto ; and if the 
remedy for review with the stay which follows (Code, 
sec. 2262) is insufSclent for present purposes, it is because 
the Legislature in its wisdom did not intend to further 
enlarge the rights of tenants summarily proceeded against 
under said enactments. Indeed, the Legislature, to make 
itself clearly understood, declared in sec. 2265 of the act, 
that an injunction shall not be issued after judgment in 
Buch proceedings, except in a ca«e where the final judg- 
ment in an action of ejectment would be stayed thereby,, 
and this is not such a case. 

The tenants had their day in Court, and if they failed 
to avail themselves of any of their legal rights it is be- 
cause of their own neglect. If, on the other hand, they 
have been unjustly deprived of any legal rights by the 
action of the Court below, the appeal provided for fur- 
nishes a complete remedy for the wrong. 

The rule is that where a party is sued in a Court of 
law having exclusive jurisdiction of the subject-matter, 
he must make his defense there, and cannot resort to 
equity, tmlsM he is hindered or prevented from mahmff 
aiLch defense. Equity will not relieve from a judgment 
at law, except for fraud, accident, surprise or manifest 
injustice, wmdaed with /mdt or negUgenoe on the com- 
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plainant's part {Billiard on Nefw Trials^ 2d ed., 590) ; and, 
on this principle, an injunction will not be granted if the 
person seeking it could, by proper diligence, have pro- 
tected himself from injury by the ordinary means at law. 
Cases collated in 2 DaniePs Ch. Pr.^ 4th ed, 1621. 

There is nothing which calls for equitable interference 
with the proceedings of the lower Court or the execution 
of its process. See cases collated in 2 Ahb. Dig. 770. 

The application for injunctive relief must therefore be 
denied. 



THE FARMERS' NATIONAL BANK OP ANNAPO- 
LIS, Respondbkt, v. WILLIAM H. UNDERWOOD, 
Impleadkd wtth clarence H. VENNER, Appbl- 

LANT. 

SUPBEMB COUBT, GbNBBjLL TeBM, FiBST DEPABTME2ITy 

NOVEHBBB, 1895. 

§ 873. 

Power of Court to extend time to aruwer uritU nonrreeident plaintiff 
eompliea with order for his examinationr^order binding tohUe in 
force, though not properly granted. 

Although, under section 878 of the Code of Civil Procedure, the Court 
is without power by service without the State to require a non- 
resident party to come into the jurisdiction and submit to an 
examination, or punish him for contempt should he refuse, still 
it has the power to direct, upon a proper showing being made 
by a defendant for the examination of a non-resident plaintiff, 
that until such plaintiff shall submit himself to the jurisdiction 
of the Court for the purposes of such examination, the time 
within which the defendant shall be required to answer shall be 
extended, or such other relief afforded as will accord to the de- 
fendant the same rights against anon-resident as he would havo 
against a resident plaintiff. Held, erroneous, where such relief 
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has been asked, for the Court not only to deny it, but to go one 
step further and direct that the defendant should serve his 
answer peremptorily within ten days. 

Ab long as an order requiring a non-resident plaintiff to come within 
the State and be examined, remains in f oroe, it must be assumed 
to have been regularly made, whether or no the Court had the 
power to grant the order ; and the duty is upon the plaintiff 
either of moving to have it vacated or of complying with its 
terms. 

^Decided November, 1895.) 

Appeal from order denying motion to strike out the 
oomplaint and dismiss the action. 

The order appealed from not only denied any relief 
asked by defendant, but extended relief to the plaintiff 
by requiring the defendant to serve his answer within 
ten days from the entry and service of the order appealed 
from. 

This action was commenced by the service of a sum- 
mons and complaint on the 9th day of November, 1894. 
The plaintiff is a resident of Annapolis, Maryland, where 
its president resides. On January 9, 1895, defendant ob- 
tained, ex parte^ an order to examine the president of 
plaintiff as an adverse party, and an inspection and dis- 
<K)very of plaintiff's books, which order was vacated on 
plaintiff's motion. Subsequently two other orders, re- 
'quiring phuntiff to give certain information, were obtained, 
one of which was granted in part and in part denied, and 
the last one of which was vacated on plaintiff's applica- 
tion. This being the situation of the proceedings, defend- 
ant on June 1, 1895, obtained an order for the examina- 
tion of the president as an adverse party, directing him 
to appear for such examination in New York City. As 
this could not be served within the State, an order for 
service without the State was secured, and thereupon 
the service was made in Annapolis on the president 
and on the plaintiff's attorney. By reason of certain 
•defects two other orders were obtained, and finally 
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on June 18th an order was secured, extending the 
time for the taJdng of the deposition and examination 
as provided for in the order of June Ist^ until the 20th 
day of June, 1895, and further providing for service of 
the orders and a copy of the last order and the aflSdavit 
upon which it was granted " upon the attorneys of said 
plaintiff, and upon the president of the plaintiff, within 
or without the State, on or before the 19th day of June, 
1895.'' This order was served, in accordance with ita 
provisions, upon the attorney and the president, but on 
the return day the latter did not appear. Thereupon the 
defendant moved to strike out the complaint and dismiss 
the action, and for other relief, which motion was denied ; 
and an order was thereupon entered which, besides deny* 
ing the motion, contained this provision : ^^ Ordered per- 
emptorily that the defendant serve his answer upon the 
plaintiff's attorney within ten days after service of a copy 
of this order." The questions presented for consideration 
arise upon the appeal from this last order. 

WdUer JET. Undenvoody for appellant. 

CTms. De Sort Browery for respondent. 

O'Bbien, J. — It is conceded that plaintiff did not move 
to vacate ; that he did not appear for examination, and 
that the order of June 1st as subsequently amended was 
in full force and vigor at the time the motion waa made 
to dismiss the comprint. Upon this appeal, however, it 
is insisted that such order is void, because providing for 
the examination of the plaintiff's president in New York 
City, while the papers show that he resided in Annapolis^ 
and that he coiQd not be served within the State. And 
this proposition is seemingly supported by the case of 
Witcher v. Tribune Association, 14 2f. T. &wpp. 291. 
In the opinion in that case it is said : ^^ If it (the order) 
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had been made ex parte and the plaintiff had moved for 
its vacation npon affidavit showing that he is a non-resi- 
dent, and that service cannot be made upon him in this 
State, the Court would have been bound to vacate it 
under the decision of the General Term of this Court in 
Dunham v. Insurance Co., 44 iT. Y. Super. 337. There 
is no power in the Court to require the plaintiff, as a resi- 
dent of another State, to come to New York from such 
State for the sole purpose of being examined." Without 
expressing assent in these views, we do not think such 
question is involved^ the order for the examination not 
having been assailed by motion or vacated. As long 
as it remains in force it must be assumed to have been 
regularly made, and the duty was upon the plaintiff 
either of moving to have it vacated or of complying with 
its terms. 

Although differing in its facts, the principle here in- 
volved is somewhat analogous to that in the cases of 
Dudleys. Press Pub. Co., 63 J5tm, 347, and 68 jBWi, 181. 
In the former, plaintiff moved to vacate extensions of 
time, granted to defendant, and it appearing that efforts to 
serve an order for plaintiff's examination were unsuccessful 
because plaintiff had left the State, it was held that so 
long as the order for the plaintiff's examination remained 
in force it must be held to have been regularly made, and 
that it entitled the defendant to an examination of the 
plaintiff as a witness under its direction before the de- 
fendant could be compelled to serve an answer in the 
action. As therein said: ^^And if he fails to comply 
with the order legally and properly made, after being 
by its service brought to the knowledge of himself 
or his attorneys, he may forfeit his right to proceed 
in the action^ and even entitle the defendant to a 
dismissal of the complaint. And in 68 J3tm, 18, where 
the plaintiff moved to vacate the order for his exami- 
nation, it was said: ^^No opportunity, therefore, was 
7 
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afforded to the defendant to make a personal service of 
this order upon the plaintiff. Bnt from the other circum- 
stances in the case, ♦ ♦ ♦ it is evident that the plaintiff 
has been actuated with the intention, when he has visited 
this city, of evading the order and practically declining 
to obey its mandate ; and under these circumstances, the 
Court could not, with any respect for its own proceed- 
ings, listen to any application to vacate its order. It is 
his duty as a suitor in Court to obey the direction given 
by its Justices for the purpose of promoting the proceed- 
ings in the litigation, and as long as he intentionally 
avoids placing himself where he may be personally served 
with the order, he cannot consistently expect to be heard 
in an application to vacate it." 

It is true that in both these cases the relief was denied 
upon the ground that the plaintiff was guilty of misconduct 
and was contumacious, in that being a resident of the 
State, he refused to obey an order served upon him vrithin 
the State, and as to another order, absented himself so 
that service could not be obtained. They are authority, 
however, for the proposition that as long as the order for 
the examination remains in full force and effect it cannot 
be treated as a nullity, but that it is the duty of the person 
against whom it is obtained either to obey it or to move 
to have it vacated. 

The regularity and sufficiency of the papers upon which 
the order of June 1st was granted having never, therefore, 
been called in question, it must be assumed that the order 
is a proper one and made upon proper application. And 
the order for the examination of the plahitiff's president 
being in full force and effect, the defendant was entitled to 
the benefit of such examination, and, failing to obtain the 
same oy the default or disobedience of the plaiiitiff, he 
was seemingly entitled to some relief, for which he applied 
to the Court. 

The suggestion that, with regard to obeying orders, 
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there is a distinction between those made as against a 
resident and those made against a non-resident partj, 
if recognized, would present an anomaly in our practiee ; 
becanse in effect it would be according to a non-resident 
rights and privileges which are denied to our own citizens. 
It would in effect be holding that while, in an action 
brought against a resident, he must submit to all the orders 
and mandates of the Court, a non-resident can choose 
this forum and proceed in utter disregard of the Court's 
directions. We do not think a non-resident plaintiff can 
claim rights and immunities denied to a resident party, 
and ignore orders and directions of the Court brought to 
the actukl knowledge of his attorney or himself. Kon- 
residence does not enlarge his rights or diminish those of 
the defendant. If such a rule were to preyail, it would 
be easy to have claims assigned to non-residents, or in 
cases where they had claims in their own rights, to place 
themselves just outside of the jurisdiction of the Court 
and proceed against our citizens without being amenable 
to the orderly procedure which in actions affords to a de- 
fendant certain rights as against the plaintiff. 

It may be, since the Code of Civil Procedure pro- 
vides (§ 873) that service of the order ^^ must be made 
within the State," that the Court is without power by 
service without the State to require a non-resident party 
to come into the jurisdiction and submit to an examination, 
or punish him for contempt should he disobey such an 
order. But this is an entirely different thing from saying 
that the Court has not the power to direct, upon a proper 
showing being made by a defendant for the examination 
of a non-resident plaintiff, that until such plaintiff shall 
submit himself to the jurisdiction of the Court for the 
purposes of such examination, the time within which the 
defendant shall be required to answer shall be extended, 
or such otker relief afforded as vriU aaeoid to the dsfendant 
the same rights agamst a ne nriMri dcnt as be waidd have 
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against a resident plaintiff. Without passing upon the 
question, therefore, as to whether the Court, by reason of 
the failure of such non-resident to appear within the juris- 
diction for the purposes of service, could grant the motion 
to dismiss the complaint or the action, we think that it was 
not without power to accord some r^ef, and that it was 
erroneous, where such relief was asked, for the Court, not 
only to deny it, but to go one step further and direct that 
the defendant should serve his answer peremptorily within 
ten days. 

We think, therefore, that so much of the order as re- 
quires the defendant to serve his answer should be reversed, 
and that relief should be accorded to the defendant by 
extending his time to answer until such time as the 
plaintiff submits himself to the jurisdiction of the Court, 
or applies for and secures a vacation of the order for his 
examination. 

Order accordingly reversed with $10 costs of the motion 
below, and $10 costs on this appeal and disbursements. 

Van Bbubt, P. J., concurred. 



CHARLOTTE C. HOSMER v. JAMES M. GAUS et (A. 

KSW YOBK COUBT OF CoMMOK PlEAS, SpBOIAL TeBK, 

OOTOBEB, 1895. 

§ 8297. 

ConipfiMiMofii ofinfene on aole in fortcUmwre, 

Under section 8297 of the Code of Civil Prooedme, as amended bgr 
chap. 241 of the Laws of 1805, fixing a referee's compensation on 
a sale of property under a decree of foreclosure at $60 where the 
property sells for less than |10|000. 
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MM, that the Legislature by the act in question intended to give ad- 
ditional compensation only in oases where the referee actually 
receiyed and was accountable for $10,000 or more in cash ; and 
where the property is sold subject to liens which, when subtracted 
from the purchase price, leave an actual consideration of less 
than $10,000, the referee is entitled to only $S0. 

{Decided October, 1805.) 

Application to fix the compensation of a referee npon 
sale of real property. 

The nature of the motion and the material facts are 
stated in the opinion. 

JESward H. Hamhe^ Jr.^ for referee ahd motion. 

James R. Marvin^ for defendants, opposed. 

• 

GnBOBBioH, J. — This is an application to fix the com- 
pensation of a referee upon sale of real property, pursuant 
to section 8297 of the Code of Civil Procedure, as amended 
by chap. 241 o| the Laws of 1895, which, among other 
things, provides : ^^ A referee's compensation, including 
commissions, cannot, where the sale is under a judgment 
in an action to foreclose a mortgage, exceed fifty dollars 
unless the property s(dd for ten thousand dollars or up- 
wards, in which event the referee may receive such addi- 
tional compensation as to the Court may seem proper, or 
in any other cause five hundred dollars." It appears from 
the referee's report of sale that the mortgaged premises, 
consisting of two lots of land, were sold in separate parcels 
and realized together the sum of $47,000 ; that the same 
were sold subject to certain liens ; and that the referee, 
after allowing the purchaser out of the total purchase 
price the amount of incumbering charges, aggregating 
$44,077.60, received and was actually accountable for the 
sum of $2,922.40 only. It seems to me that the Legisla- 
ture by the act in question intended to give additional 
compensation only in cases where the referee actually 
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received aad was aooountable for $10,000 or m<N^ ia oMih* 
IttMBm^ m the rrferee hereim did ftot rtomtj mttt was 
h^ at any time aoooantable for svrch sum, I think, ttder 
the circumstances, that he is not entitled to a lai^r 
amount than $50 as his compensation. I therefore fix it 
at that sum. 



MAEGAHET ELIZABETH ROUGE v. GABRIEL 

MARK ROUGE. 

Kew York Superior Court, Special Term, November, 

1895. 

S es5. 

Attachment ag&inid froftrig iu actum for ptmmml insmiu. 

Hie i to irftH MMit sgifcfaiflfe t a ti pe fty pnwkM for bjt Betfttbn M, gutd. 
8, Cote of Ghril P)rooediir6» as amoided in M^ In mstimm ftf 
perioMBd injuriM, is Uuked to Um |Mx>bable amount «f tiM m> 
ooverjr. The practice in this respect should be assimilated t^ 
that Mlowed in granting orders of arrest. 

Titt ne^ remedy prorided by the ametidment ti IMS Is destgiMd 
mate in oocris the mfipenmao^ <tf tiw tortft M u jor^hMi to im^oiMit 
his property. 

The rule that a statute does not hare a retroactive effect^ does not 
apply where the statute effects a remedy ; in such & cade, itm$^ 
be applied to an action pending or a right «f action enisling al 
the time the remedy k invoked. 

(Dtcided November, 1606.) 

• 

Motion to vacate attachment against property* 
Ikmd Murray y for motion. 
JSdward Gebkard^ opposed. 

McAdam, li". — TIiQ plaintiff brings the action against 
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the d^endant for alienating the affections of her hufiband. 
The gravamen of the complaint is that while plaintiff was 
living in the city of Geneva, Switzerland, with her hus* 
band, the defendant made onto the husband false and 
malicious statements of and concerning plaintiff, that she 
was not a good, true, faithful and worthy wife ; and that 
the defendant caused an action to be begun by the {Plaint- 
iff's husband against her in a Court of competent jurisdic- 
tion in Switzerland aforesaid for the purpose of procuring 
a judgment therein annulling and ending her marriage 
witSTtal^nd. which Z i. now ^L^. And^ 
reason of the acts of the defendant the plaintiff claims she 
has been deprived of the support, society and affection of 
her husband, to her damage $25,000. 

At the time of the commencement of the action the 
pkintiff procured an attachment under subdivision 3 of sec- 
tion 635 (A the Code^ as amended in 1895, which provides 
that an attachment against property may be granted in 
an action for ^^ an injury to person or property, in con- 
sequence of n^ligence, fraud or other wrongful act.'^ 
The latter portion of this provision is comprehensive 
enough to embrace the present case. Wilson v. McGregor^ 
34 SL Rep, 775. 

Prior to this amendment resort to the process of attach- 
ment was allowed only to ^^ creditors," or for injuries to 
property, where the amount demanded was capable of 
accurate computation ; the existence and restriction of the 
remedy being of course dependent upon the terms of the 
governing statute. While it is easy to understand why a 
creditor proceeding against a non-resident should be 
allowed to impound property found within the jurisdiction 
of the Oourt to answer as security for any claim existing 
or for the amount in doUars and cents of any specific 
injury done to property, it is not apparent on first view 
why the Legislature should have included actions for in- 
juries to the person, where the damages are unliquidated^ 
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and where the plaintifF in his declaration and affidavit 
generally places them at an unnsually high figure. 
Neither the complaint nor affidavit ii). such an action can 
furnish any certain guide from which the Judge granting 
the attachment may determine what the actual damages 
are. The Legislature certainly did not intend that the 
attachment should run for any amount a plaintiff might 
see fit to insert in the ad damrmm of his complaint. 

The plaintiff has in this instanC'C fixed the damages at 
$25,000 ; she might have put them at $250,000, but it 
does not follow that property of the defendant is to be 
impounded to answer the demand thus made. The prac- 
tice in this respect must therefore be assimilated to that 
followed in granting orders of arrest. Where such 
orders are made in actions for injuries to the person, the 
bail is fixed in such sum as the Judge may judicially 
determine, in view of the nature and extent of the inju- 
ries comphuned of and the probable, ultimate recovery. 
Doubtless the legislation was intended to reach a class of 
cases where injuries to the persou were inflicted upon 
residents of this State, who in consequence of the non- 
residence of the wrong-doer were practically remediless. 
No order of publication would lie because no property 
has been attached. To supply this omission in the law 
the new remedy was furnished ; and it was designed more 
to coerce the appearance of the tort-feasor than to im- 
pound his property. "With this end in view the act may 
be wise legislation; but to go further and grant attaxjh- 
ments against the property of non-residents in ordinary 
tort actions for any sum the plaintiff sees fit to demand 
would lead to great abuse. 

It is evident, therefore, that the Legislature intended 
that a Judge, in issuing the attachment, should exercise 
judicial discretion as to the damages likely to be recov- 
ered in order to fix the amount for which the attachment 
should go, upon the principles which guide him in 
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l^ranting an order of arrest; the plaintiff may thus 
recover the sum impounded if the damage is equal to that 
nmount, and the defendant by his non-appearance pre- 
vents a judgment im, jper^onomi that might be enforceable 
by an action thereon in any other jurisdiction. 

Where the action is between foreigners for torts commit* 
ted in aforeign country, the Courts of this State may take 
jurisdiction, or, in their discretion, decline it. De Witt v. 
Buchanan, 44 Ba/tb. 31 ; Burdick v. Freeman, 46 Hv/n,^ 
138, affd 120 N. T. 421. Whether the Court in its dis- 
•cretion should have declined jurisdiction here is a ques- 
tion that need not be considered now, as that matter was 
determined in the plaintiff's favor upon the issuing of the 
4tttachment. Code^ % 416. / 

Upon the facts stated in the complaint and affidavit, it 
is not at all likely that the plaintiff would recover more 
than $5,000 damages, and there is no reason why the 
attachment should be held for a greater amount ; and in 
analogy to the practice of reducing bail on arrest, the 
.attachment herein will be reduced to that sum. 

The attachment not being a writ of right (Sartwell v. 
Tield, 68 N. T. 341 ; Allen v. Meyer, 7 Zid. 1), the Court 
might, and perhaps would, after a general appearance in 
the action, vacate it, in the exercise of a wise discretion, 
particularly if it appeared that it was used oppressively. 
But that subject need not be seriously considered here, 
for it is not now before the Courts as the defendant has 
: simply interposed a special appearance for the purpose of 
this motion only. 

The defendant claims that as the cause of action 
.accrued prior to the passage of the act the case does not 
fall within its provisions, and to hold that it did would be 
to give the statute a retroactive, effect, contrary to the 
^canons of statutory construction. But to these rules 
there are exceptions, notably among which is, that where 
^e act affects the remedy it may have a retro- 
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speciive effect ; tliat i% may be applied to caMS peadiiig^ 
or rights of action existing at the time the remedy ig io- 
voked. 1 Kenfs Com. 455 ; PeojAe v. Spioer, 99 JT. Y. at 
p. 333; NeasB v. Meroer, 15 Barb. 318; Soathwick t;. 
Soathwick, 49 If. Y. at p. 617 ; Peofde t^. Sap^rviaons 65 
id. 800; Lazarus t9. Met EL R R Co., 145 id. 581. The 
principle waa followed in Dickerson t». Cook, 16 Barb. 
509, Where it waa held that aecticm 898 of the Code <^ 
1849, anthorizing the examination of a jndgment debtor, 
upon the retom of an execution iasned against him unsat- 
isfied, apjdies to casea where Uie execution waa issued be- 
fore the Code took ^ect as wdl as to executions issued 
subsequent to that time. 

It follows that the motion to vacate the attachment 
must be denied, but the amount for which the jprcqperty 
is seised <Hr impounded will be reduced to $5,000. 



ESSIE M. GALLAGHER, RKSPdmrorr, v. THE DAVII> 
STEVENSON BREWING COMPANY, AppELLAirt. 

Nkw Yobx Coubt of Commok Pleas, Gekesix Tebx,. 

JtJNE, 1895. 

§§ 502, 2244. 

CauTt^ereJatm ogavMst ffuardian personally not avaUabUe in munnutry 

proceedings, 

A guardian in socage may lease the infaat^B real estate in her own 

name, and maintain a eiimniar3r proceeding for reooyecy ef their 

possession. 
A counterclaim against the landlord personally may not be interposed. 

in a summary proceeding brought by her in her capacity a^ 

guardian. 
(Deckled June, 1805.) 
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Appeal from jadgmentof Dfatriet Oonrt im awiiTttimy 
prooeeding. 

The opiiuoa states the case. 

Oeorge W. llcAdam^ for appellant. 

Charles A. FUxmmerj for respondent. 

PBTojt^ J. — ^In a summary proceeding for the dispos- 
session of a delinquent tenant, it appears that the pur> 
•eer held the demised premises as guardian in socage for 
her infant children, and that she leased them in her own 
name and as of her own r%ht. The proceeding is prose^ 
cated by her as guardian for the infant owners. 

For affirmative defense it was pleaded and proved that 
she was indebted to the tenant, individually, in a smn 
exoeading the amount of the impaid rent. Judgment 
Went againtft the taiant^ 

It is aigued for the appellant Urnit since the lease waa 
by Essie M. Gallagher in her own right, and the petition 
is by her as general guardian of her infant children^ 
the conventional relation of landlord and tenant does 
not subsist between the parties to the proceeding. But/ 
upon the evidence, the mother was guardian in socage of 
list infant children, and it appears that before the com- 
mencement of the proceeding she was duly appointed 
their general guardian. 

Whtrther as guardian in socage or general guardian^ 
she had custody of the infants' real estate, was entitled 
to receive its rents and profits, might lease it and re- 
cover the rent in her own name, and might maintain 
trespass or ejectment in respect of her wards^ land. 
Held t>. SchieBMn, 7 Johns, Ch. 150 ; Holmes v. Seeley, 
17 Wend. 78 ; Pond v. Curtiss, 7 Wmd. 45 ; Thacker v. 
Henderson, 63 Barb. 271, 277-8 ; Matter of Hynes, 105 
N. Y. 660, 563 ; Byrne v. Van Hoesen, 5 Johns. 65. 
Such being the relation of the respondent to the do* 
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mised premises, she had a right to lease them in her 
own name, and to maintain a smnmary proceeding for 
recovery of their possession. Sylvester v. Ealston, 31 
Barb. 286. Though^ the premises be the property of 
her wards, in legal effect she is the landlord. Indeed, 
the tenant is estopped to dispute her title.* 

This being so, it is contended that the debt against 
Essie M. Gallagher in favor of the tenant is a legal 
oonnterclaim in bar of the proceeding. Code Civ. 
Pro.^ % 2244, as amended in 1893. Bat by subdivision 
3, § 502, of the Code, ^^ if the plaintiff is trustee for 
another, or if the action is in the name of another who 
has no actual interest in the contract on which it is 
founded, a demand against the plaintiff shall not be 
allowed as a counterdaim." The respondent prosecutes 
as guardian, i, e, as trustee for her wards ; and since she 
owes the debt in her own proper capacity, it is not avail- 
able against her claim in the capacity of guardian. 

The judgment is affirmed, with costs. 

All concur. 



OEORGE BARKEK, Ebspondent, v. THE CXTN^AED 
STEAMSHIP COMPANY, LIMITED, Appellant. 

SUPEKMB COXJBT, GENERAL TeRM, FiBST DEPARTMENT, 

December, 1895. 

§§ 834, 1780. 

Action by resident of the State against a foreign corporation — resident 
of plaintiff—jurisdiction — knowledge obtained by physician — 
primleged. 

In an action by a passenger against a common carrier, to recover 

*When the relation of landlord and tenant is made out, the tenant 
is estopped from disputing his landlord's title. People ez rel. v, 
Kelsey, 14 Abb. 873. 
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damages for personal injuries claimed to have been sustained 
through alleged negligence of defendant, the defendant being a 
foreign corporation, the complaint alleged that plaintiff is a 
resident of the State of New York. Such allegation was denied 
by the answer, but the record contains evidence tending to sub- 
stantiate it. There was no fact inconsistent with the claim that 
plaintiff was a resident when the action was begun, and no ques- 
tion in respect to his residence or the jurisdiction of the Court 
was raised on the trial. Held, a general verdict having been 
rendered, that it would be presumed that all material issues of 
facts raised by the pleadings had been determined in favor of the- 
prevailing party, and that it was too late on appeal to raise the 
question of jurisdiction on the gpx>und that plamtiff's residence 
had not been established. ^ 

Allegations of time in a complaint are presumed to refer to the con-* 
ditions existing when the action was begun, unless controlled by 
other allegations showing that a different date is intended. 

The knowledge of a physician acquired from an inspection of and 
conversations with the plaintiff while the relation of physician 
and patient existed between them is privileged ; and this privilege- 
is not waived by the plaintiff having called other physicians to- 
testify to his condition anterior and subsequent to the time that 
he was in the hospital under the first physician's care. 

(Decided December, 1895.) 

Appeal from a judgment entered on a verdict, and 
from an order denying a motion for a new trial made on 
the minutes. 

WiUiam M, IvinSj for appellant* 

Frcmldin Pierce^ Ednjoa/rd B. Thomas and AJbraha/m 
Oruber^ for respondent. 

FoLLETT, J. — This action was begun December 12, 
1890, by a paasenger against a common carrier to re- 
cover damages claimed to have been sustained by the 
alleged negligence of the defendant. September 23, 
1890, the plaintiff took a second cabin passage from 
Liverpool on defendant's boat Gallia for New York, at 
which port the ship arrived October 4th. It is alleged 
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that a defective port, whidi was a few mches above the 
phuntiflTs berth, admitted sach qoantities of water that 
he was constantly wet and thereby contracted pneumo- 
nia, which resulted in the permanent impairment of his 
health. The question lying at the threshold of this case, 
is. Has the Court jurisdiction of the action f ^ An 
action against a foreign corporation may be maintained 
by a resident of the State, or by a domestic corporation, 
for any cause of action * ♦ * " Cade Civ. Pro.y § 1780. 
It is alleged in the complaint that the defendant is a 
foreign corporation ^' and that the plaintiff is a resident 
of the State of New York." The def^dant' in its 
answer admits that it is a foreign corporation, is the 
owner of a steamship line, and is a common carrier of 
passengers, as alleged in the complaint, and '^ then denies 
that it has any knowledge or information sufScient to 
form a belief as to any of the other allegations contained 
in the complaint." All^ations of time in a complaint 
are presumed to refer to the conditions existing when the 
action was begun, unless controlled by other allegations 
showing that a different date is intended. Townsend v. 
Norris, 7 Smij 239 ; Broome v. Taylor, 9 id. 155 ; Bums 
"v. O'Neil, 10 id. 494. Under the pleadings, the resi- 
dence of the plaintiff when the action was begun was a 
fact in issue. The defendant on the trial raised no 
question in respect to the jurisdiction of the Court, or the 
residence of the plaintiff. A general verdict ( Cade Ci/v. 
Pro., § 1186) was rendered, and it is presumed that all 
material issues of fact raised by the pleadings were deter- 
mined in favor of the prevailing party. Wolf v. Goodhue 
Fire Ins. Co., 43 Barh. 400, aff'd 41 Jf. Y. 620 ; Van 
Pelt V. Otter, 2 Sweem/y 202 ; Murphy v. lippe, S J. <& S. 
642 ; Soria v. Davidson, 21 J. d& A 52 ; s. o., 9 JT. T.Ovo. 
Pro., % 23. The jurisdicti<Hi of a Court of general juris- 
diction is always presumed and can never be questioned, 
mdess the want of jurisdietioa is shown at the tcial or ap- 
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pears on the record. Mills v, Martin, 19 John. 733 ; Bk>ODi 
V. Burdick, 1 JliUj 130 ; Downes v. The Phoenix Bank, 6 
id. 398 ; Hatching v. Brand, 6 JIow. Pr. 72. If no evi- 
dence had been given in respect to the residence of the 
plaintiff, the jurisdiction of the Court could not have been 
questioned on appeal, unless the non-residence of the 
plaintiff is disclosed by the record. The plaintiff testified 
on the trial, which occurred March 7, 1895, " I reside at 
156 East One Hundred and Twentynseventh street, in the 
City of New York.'* He was not asked by either side 
wh^re he resided at any time previous to the trial, and 
there was no fact inconsistent with the idea that he was 
a resident of this State on the 12th of December, 1890, 
when the action was begun. The vessel on which the 
plaintiff was a passenger arrived in !N^ew York, OctoW 
4, 1890, and from that date until November 6, 1890, he 
was a patient in St. Vincent's Hospital in this city. * The 
jdaintiff was a cabinetmaker. Later in the year he 
worked for the Pullman Palace Company, in Chicago, HL, 
which employment he left in the summer of 1891 and 
came east. In the wint^ of 1891 and 1892 he worked for 
that company at St. Charles, Mo. Afterwards he worked 
for the same company at Buffalo until the spring of 1893, 
when he began work for the same company in their shop 
at Chicago, and continued there until June, 1893. After- 
wards he worked for the Illinois Central Railroad of 
Chicago, and at the time of the trial he was at work for 
the Manhattan Elevated Bailroad Company. The de- 
fendant asked no questions of the plaintiif in respect to 
his residenoe, and gave no evidence on that issue. Again, 
upon the defendant's offer the complaint was received in 
evidence. The testimony does not conclusively show that 
the plaintiff was not a resident of this State when the 
action was begun, and the presumption of jurisdiction is 
not rebutted. If it can be said that the evidence is capa- 
M&ef difleNKt infw^nces as to the pla^e of resideiiGe of 
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the plaintiff, the answer is that the jury has drawn the 
inference and determined the question in his favor. In 
case the jurisdiction of a Court of general jurisdiction 
turns upon a question of fact, the issue must be determined 
by the jury. United States v. Sanders, JSemp. 483 ; Thamp. 
Tri.^ § 2186 ; Boderigas v. East Kiver Savings Inst., 63^ 
N, Y. 460, 464. 

Section 427 of the Code of Procedure provided that an 
action could be brought by a resident of tliis State against 
a foreign corporation for any cause of action; that an 
action could be brought against such a corporation by a 
non-resident in case the cause of action arose in this State^ 
or the subject of the action be situated within this State. 

Root V. The Great Western R'y Co., 65 Barb. 619 ;, 
8. Oe, 1 T.<& a 10, aff'd 65 JV. T. 686, was brought by a 
resident of the State of Michigan against a Canadian cor- 
poration for the loss of the plaintiff's goods in Canada or 
in the State of Michigan. It was held that the cause of 
action did not arise in this State ; that the plaintiff was a. 
non-resident, and that the action could not have been 
maintained had the defendant pleaded the plaintiff's non- 
residence, but that the objection was waived by failure to- 
raise it on the trial, and that it coidd not be raised for the 
first time on appeal. In Downes v. The PhoBuiz Bank, 6- 
JSiJl^ 297, it was held that the non-residence of a plaintiff 
in an action against a foreign corporation was a plea in 
abatement, and must be pleaded. The same rule was held 
in Pease v. Delaware, Lackawanna & Western R. R. Co.,. 
10 Dah/y 459, and in Steers v. Liverpool, N. Y. & P. 
Steamship Co., 67 If, T. 1, 7. The issue in respect to 
the plaintiff's residence having been found in his favor by 
the general verdict, and the quQgtion not having been 
raised at the trial, it must be held that the Court had jur- 
isdiction of this action. 

The position of the learned counsel for the defendant, 
that the Court erred in submitting the questions as to the 
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defendant's negligence and the plaintiff's freedom from 
contributory negligence to the jury, cannot be sustained. 
The plaintiff testified that the port leaked so badly that 
his berth and the one underneath were saturated with 
water. Measures, who occupied a stateroom near the 
plaintiff's^ testified that on the morning of the 25th he 
was in the plaintiff's room, saw that his berth and the one 
underneath it were wet ; that the next day he was in the 
plaintiff's room and that the water had come through the 
port as before; that he saw water coming through it, 
and that oa the third and fourth days he saw water com- 
ing through it* The plaintiff complained of the condition 
of the port to the employees of the ship, as they admit, 
though they testified tJiat it was in perfect order and did 
not leak. This evidence presented a question of fact, 
which was rightly submitted to the jury, and it cannot be 
said that the veidiot was contrary to the weight of evi- 
dence. The defendant did not deny that, in case the port 
leaked in the maimer described, it was defective and 
m^bt have been easily remedied. The defendant's 
marine siq^rintendent testified that when the ports are 
porfecti as they skonld be, they do not admit water and 
that they shoidd be kept in a eondition so as not to leak. 
The leaorned eoon^el for the defendant asserts that the 
plaintiff was guilty d oontributory negligence by non- 
earopiianee with ihe following nde^ which was posted in 
his stateroom : ^^ & Passengers having any cause for com- 
plajat are requested to communicate at <mce with the 
chief steward." The plaintiff did complain of the condi* 
tion of ihe p(»-t to the first and second intermediate stew- 
ardsy to the bedroom steward } and the chief steward tes- 
tified that he went into the plaintilPs room on Wednesday, 
October Ist^ and the plaintiff told him that his bed was 
damp and pcnnted to the port. The ship's physician tes- 
tified that the plaintiff complained to him that water had 
oome through the port and wet his bed. There is cer- 
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tainly no foundation for the claini that the plaintiff was 
guilty of contributory negligence in not bringing to the 
attention of the defendant's servants the condition of the 
port. 

The Court did not err in refusing to permit the defend- 
ant to prove by Dr. Haubold the condition of the plaintiff 
when he entered St. Vincent's Hospital, and the statements 
made by him in respect to the previous condition of his 
health. The knowledge of this witness was acquired 
from an inspection of and conversations with the plaintiff 
while the relation of physician and patient existed between 
them, and was privileged. Code Cw. Pro.^ § 834. This 
privilege was not waived by the plaintiff having called 
other phjTsicians to testify to his condition anterior and 
subsequent to the time he was in the hospital Hope 
V, Troy and Lansingburgh E. R Co., 40 ffun, 438, aff'd 
110 iT. Y. 643 ; Record v. Village of Saratoga Springs, 46 
ITim, 448, aff'd 120 iT. T. 646. 

The charge was eminently fair aud elaborate, covering 
every issue of fact in the case, and by it the jury was cor- 
rectly instructed in the rules of law applicable to those 
issues. The learned counsel for the defendant, not being 
satisfied with this presentation of the case to the jury, 
preferred thirty-ei^t requests to charge, eighteen vof 
which were charged without qualification, though many 
of them were immaterial, and others were covered by the 
instructions previously given. Twenty requests were 
refused, some partially and others wholly. Thereupon 
the defendant's counsel took this exception : '^ I except to 
your Honor's refusal to charge those requests which you 
declined." Many of the requests were untenable, others 
were irrelevant, and others had been covered by the charge 
as delivered. A general exception of this kind raises no 
question unless every one of the requests should have 
been granted in the terms in which they were preferred. 
Hoyt V. The Long Island R R Co., 57 iT. T. 678 ; Smedis 
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V. Bockaway Beach E. B. Go., 88 id. 13 ; Bead v. Kichols, 
108 id. 224 ; Huerzder v. 0. 0. T. B. R Co., 139 id. 490 ; 
Beaver v. Taylor, 93 U. S. 46. 

An examination of the entire record fails to disclose 
any error calling for a reversal of the judgment, which, 
and the order denying a motion for a new trial, should be 
affirmed, with costs. 

Pabkeb, J., concurs. 

Van Bkijnt, p. J. (concurring). — ^I concur in the con- 
<3lusion arrived at by Mr. Justice Follett in the case at 
bar. I cannot, however, concur , in the statement in his 
opinion, as applicable to this case, that the Supreme Court 
being a Court of general jurisdiction, its jurisdiction must 
be presumed and cannot be questioned unless the want of 
jurisdiction is shown at the trial or appears upon the 
record. In respect to foreign corporations the Supreme 
Court has never been a Court of general jurisdiction. It 
has no jurisdiction of action against foreign corporations, 
except such as is conferred by statute. Hence, the rule 
which ordinarily applies to this Court as a Court of general 
jurisdiction cannot obtain in actions against foreign cor- 
porations. It must appear somewhere in the record that 
jurisdiction exists. 

The pleader, in drawing the complaint in the case at bar, 
evidently understood this position, because he alleges that 
the defendant is a foreign corporation and that the plaint- 
iff is a resident of the State of New York, bringing him- 
self vrithin the class of persons who may resort to the 
Courts of this State for the purpose of redressing wrongs 
received by them from foreign corporations. This alle- 
gation in regard to the residence of the plaintiff is pre- 
sumed, under the ordinary rules, governing allegations of 
time in a complaint, to refer to the conditions existing 
when the action was begnil unless it appears otherwise 
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from the pleading. It is true that this allegation of res- 
idence was denied by the answer ; but the record contains 
evidence in regard to the residence of the plaintiff, and 
»o objeetion seems to haye been taken at the trial that 
this allegation of the comidaint was not jnoven. We may 
iheref c«e fairly infer that aU daim in that behalf was 
abandoned, no point having been made in respect thereto, 
and that the evidence, meager as it is, was considered 
sufficient. Under these circumstances it is too late now 
to raise the question of residence and claim want of juris- 
diction because that fact is not established. 

It is undoubtedly true that if the record had contained 
evidence showing that this plaintiff was not a resident of 
this State at the time of the commencement of the action^ 
the Ckrart might, at any stage of the action, of its own 
motion raise the question and dismiss the action. Robinson 
V. Oceanic Steam Navigation Company, 112 Jf. Y. 315. 

For the other reasons stated in the opinion of Mr. Jus- 
tice FoUett, I concur in the affirmance of the ju4gment. 



HERMAN FROMME and ABRAHAM FROMME, 
BBSFOiEfDKirrs, tr. WILLIAM E. GREY, Appbllast. 

Nbw Yobk Ooubt of Coiqcon Pleas, GxiraBAL Tsric^ 

DSOBKBXB, 1895. 

§14. 

ii^tarpcMAfm offdUe ansuMr not a contempt of Court. 

The knowin^y intarpoBmg a Mae answer is not a cdntetapt of eooft 

for which a party may be puniahed in a chril porooeeding. 
ApeM a latatBfceoannol'be eactoided l^impUeatkA or cooDstrootun 
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to caaea witUn the mfaohief if th^ are not at the aame time 
witliin the terms of the act, fairly and reaeonably interpreted* 
December, 1805.) 



Appeal from order of the Oeneral Term of the City 
Court, affirming an order of the Special Term adjudging 
the defendant, William £. Grey, guilty of a contempt of 
Court, fining him $2,154.13, and condenming him to 
close custody until he shall pay the said sum, with interest 
and costs. The proceeding for contempt was instituted 
after execution issued and on examination of the debtor 
in a supplementary proceeding. 

Wm. B. Hornblovier and Frederick IL LitU^fidd^ for 
appellant. 

Fronrnie BraOiere and Jaodb Frommey for respondents. 

Pbtob, J. — ^Failing to secur6 satisfaction of a judgment 
by the ordinary processes, plaintiffs seek to enforce it by 
proceeding as for a contempt committed by the defendant 
in interposing a false answer in the action ; and the ques- 
tion for determination is, whether for perjury in verifying 
a pleading a party be guilty of contempt of Court. 

The proceeding is obviously as a civil remedy (People v. 
Court of Oyer, etc., 101 N. T. 246, 247) ; and it purports 
to go upon subdivision 2, section 14, of the Code, which 
denounces as a contempt ^^ any deceit or abuse of a man- 
date or proceeding of the Court." 

That a pleading is not a ^^ mandate of the Court," is 
too plain a proposition to require argument in its support. 
And, if a proceeding m Court, it is certainly not a " pro- 
ceeding of the Court." A pleading is purely the act of 
the party, in which he proffers to his adversary a statec 
ment of his claim or defense, and to which no order or 
sanction of Court is requisite. Though infected with per- 
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jury, therefore, it involves no abuse of the mandate or 
proceeding of the Court 

The statute stigmatizes '^ any deceit '' as a contempt. 
Deceit in what ? Manifestly, deceit upon the Court in 
procuring its mandate or process. But how can there be 
deceit upon the Court in respect -of a matter in which the 
Court has no agency i How can there be deceit in pro- 
curing from the Court that which does not issue from the 
Court — ^that which the Court can neither allow nor with- 
hold } The fundamental and essential principle of a con- 
tempt is an affront to the authority of the Court {In re 
Chiles, 22 WaU. U. S. 157, 168) ; but a false pleading 
nowise challenges or disparages that authority — ^no more 
than perjured testimony on the trial 

The provision of the Code under consideration specie 
fies the ^^ putting in fictitious bail or a fictitious surety " as 
a contempt ; but omits to characterize a false pleading as 
such offense. By what authority may the Court, by con- 
struction, supplement defective legislation of a penal 
nature ? '^ A penal statute cannot be extended by impli- 
cation or construction to cases within the mischief if they 
are not at the same time within the terms of the act^ fairly 
and reasonably interpreted." Verona, etc., Co. v. Mur-^ 
taugh, 50 iT. Y, 814. And this stringency of construe^ 
tion is all the more applicable to an offense to conviction, 
of which neither an indictment nor the verdict of a jury, 
nor common law evidence, is necessary in a trial for which 
the accused is not confronted with the witnesses against 
him, nor allowed the inestimable privilege of cross-exam- 
ination, nor protected by any of the legal safeguards of. 
criminal justice, and upon sentence for which he may be 
confined in close custody for an indefinite period. Code, 
§ 2285; Matter of Watson, 69 iT. Y. 536, 544. For 
what, too, is it proposed so to extend the scope and oper- 
ation of this statute ? Not to vindicate the dignity of the 
Court, nor to chastise an offense against the public ; but 
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to enable a private suitor by a criminal proceeding to 
collect a debt for enforcement of which the law already 
supplies him with civil processes of adequate efficacy. 

Imprisonment for debt is the relic of a barbarous age, 
and is repugnant to the liberal and enlightened spirit pre- 
valent at this day and in this country. Eecent enactments 
restricting the right of arrest and detention in civil actions, 
attest the police of this State in prohibiting deprivation of 
liberty as an expedient for the enforcement of civil reme- 
dies ; and " it would be improper for the Court to evade 
the object and intent of the statute by resorting to an at- 
tachment for contempt * * * in a case where the Legis- 
lature has prohibited imprisonment by execution." Wal- 
woBTH, Ch., in Hosack v. Rogers, 11 Paige ^ 603, 606. 

In the interpretation of a statute the consequences of 
a particular construction are a matter for consideration. 
Bishop on Written Lawa^ §§ 82, 93. If the contention 
of the respondents is to prevail, oppression and injustice 
to the citizen are obvious and inevitable. Whenever bv 
the verdict of a jury the untruth of an answer is ascer- 
tained, it will be open to a plaintiff, unable to enforce his 
judgment by the ordmary processes provided by law, to 
have recourse to the sharp and severe redress of conmiit- 
ment for contempt ; and we may be sure that those pro- 
cesses will be superseded by this more peremptory and 
efficacious pressure. Thus, notwithstanding the nominal 
abolition of imprisonment for debt, our jails will be replen- 
ished with debtors under commitment for contempt. 

Abundant authority requires a strict construction of the 
statute of contempts. " There exists no undefined power 
authorizing the commitment of citizens for contempt in 
cases defined and limited by statute." Sherwin v. People, 
100 N. Y. 351, 358. " The power which Courts possess 
of punishing for contempts is, in its nature, an exception 
to the provisions of the Constitution. It is a power to 
deprive a man of his literty, without a jury and without 
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a regular trial. It cannot, therefore, be extended, in the 
least degree, beyond the limits which have been imposed 
by statute. No implication, and no fancied necessity, can 
djenM^ to «l/to th, m^ ■n««mg o. tt. iU 
by which the Legislature has restricted this power." 
Lbabiced, p. J., in Rutherford v. Holmes, 5 Suny 817, 
819, affd 66 iV^. T. 368. " It is only in cases which have 
been prescribed by the Legislature as propw subjects for 
such punishment that it can be imposed upon ano£Fender. 
While the misconduct of the relator well deserved ade- 
quate punishment, as long as it is not within the provis- 
ions of law declaratory of cases of willful contempt, it 
could not be made the subject of punishment." DiLKisLs, 
J., in People v. Oyer and Terminer, 86 ITunj 277, 283. 
*^ The absence of such a power from these sections " — ^in. 
the present case to punish for a false answer — ^**is a very 
<K>gent indication that it was not designed to be possessed 
by the Court." Jacquin v. Jacquin, 36 Suriy 378, 380. 
Process of contempt is a severe remedy, and should not 
be resorted to where there is fair groimd of doubt. Cali- 
fornia V. Molitor, 113 U. S. 609, 618. 

It is contended, however, that the point in dispute is 
already adjudged, and that we are precluded by stare 
decisis from a reversal of the order. If, indeed, we be 
concluded by authority there is at once an end of the con- 
troversy. 

In support of their position the respondents adduce 
The Martin Cantine Company v. Warshauer, 7 Misc. 412 
— an explicit adjudication in their favor. But it was a 
Special Term decision ; and though by a Judge of high 
repute, is not of controlling authority in this Court. The 
conclusion is supported by no argument, but rests only 
upon the assumption that ^^ a pleading is a proceeding of 
the Court ; " a postulate which, for reasons already given, 
we are unable to concede. 

Koehler v. Campbell, Zaw Journal^ May 22, 1894, is 
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/another detonninatian to the same efFect ; but this too is 
a ruling at Special Term, and stands, moreovw, upon no 
other ground than the authority of The Martin, etc., Co. 
V. Warshauer {sujn*a). 

The only other precedent on which the respondents 
rely is the case In re Hall, 33 Suppl. 883; but, while 
this is an adjudication at General Term, and so of per- 
suasive influence, it is not of imperatiye obligation upon 
a tribunal of coK>rdinate jurisdiction, and as the Court 
bases its conclusion upon neither argument nor authority, 
we cannot yidd our reasoned conviction to a mere ipae 
dixit. 

On the other hand, this Court, in two deliverances at 
General Term, has deliberately declared^ that the inter- 
position of a sham answer is not a contempt. Moffatt v. 
Herman, 11 Abb. N. C. 107 ; Simon v. The Aldine Pub- 
lishing Company, 14 DaJy^ 279. True, the first decision, 
Moffatt V. Herman, was without an opinion ; and h^ioe 
respondents argue that it is not an adjudication of the 
point in controversy. But the head-note states other- 
wise ; and the Court of Appeals, on review of the case, 
said that the Court of first instance did determine a sham 
answer to be a civil contempt. 116 N. T. 131, 183. The 
second case, too — Simon v. The Aldine, etc., Co. — ^is chal- 
lenged as mere (Mter. 

Conceding that in neither of these cases was the point 
in controversy expressly decided, still, upon reconsidera- 
tion of the question, we are confirmed in the conclusion 
twice announced by ns. 

In compliance with the genius of the American institu- 
tions, every intendment and impUcation, not manifestly 
inadmissible, must be indulged in favor of the liberty of 
the citizen ; and we are unwilling, upon a strained con- 
struction of a statute, to detain the defendant in jail for 
an indefinite time, in order that, by such constraint, he 
may be compelled to discharge a civil liability. 
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Orders reversed and defendant discharged, with costfr 
and disbursements. 

All concur. 



MAUD A. GMSWOLD, PLAnmFP-AppELiAirr, v. META. 
J. B. CALDWELL, I^ndiyiduallt and as Tsustbb, 
ETC., et al.j Defendants; FRANBXIN BIEN, as. 
Tbustee, etc., Defendant-Kespondsnt. 

New York Coubt of Common Pleas, General Tebm,, 

noysmbeb, 1895. 

§§ 452, 453, 755-760. ' 

Code provisionB for bringing in mdditional parttet or mMOuiing' 
partieB—€ub9tihUed trustee where trust interest has devolved. 

Sections 755-760 of the Ckxle of Civil Procedure, where the applica- 
tion is made by the person to be substituted or joined, authoruee 
the substitution in the place of a party, of a person, who, pen- 
dente lite, has succeeded to the entire interest of such party, or 
upon whom the entire liability of the latter has deyolved ; and 
the joinder, with a party of one who, pendente lite, has only 
partly succeeded to the interest of such party, or upon whom 
the latter's liability has only partly devolved ; by amendment of 
the pleadings or otherwise as the case requires. 

At the time of the commencement of an action for foredoeure of a 
mortgage on real property the equity of redemption was in a 
certain person as trustee, and she was made a party defendant as 
such. After she had defaulted in pleading she resigned her trust 
and conveyed the mortgaged property to a new trustee appointed 
in her place by the Supreme Court. Held, That an order direct- 
ing such new trustee to be added as a party defendant, under* < 
sections 452, 468, of the Code of Civil Procedure, was erroneous, 
the proper procedure being to substitute the new trustee, in the 
place of the former trustee-defendant, under sections 755-7(K) of 
the Code. The order of reversal, however, In the exercise of dis» 
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oretioiiand upon terms, directs the motion to be reheard at 
Special Term, in order that the proper relief in the premiBee may 
be granted* 
{Decided November, 1896.) 

Appeal from an order made at Special Term granting a 
motion of the trustee appointed in the place of the trustee 
defendant to be made a party to the action. Action for 
the foreclosure of a mortgage of real property. 

G. y. Boveey «/>., for appellant. 

Berijamin HT. Cordozo^ for respondent. 

BisoHOFF, J. — The action is for the foreclosure of a 
mortgage on real property and at the time of its inception 
the equity of redemption was in Meta J. B. Caldwell, aa 
trustee under the will of Stacy Pitcher, deceased. Mrs. 
Caldwell was made a party defendant as such trustee, 
and was named as such in the summons, complaint and 
notice of pendency of the action which was filed. After 
having defaulted in pleading in this action, and in pro- 
ceedings instituted in the Supreme Court for her removal 
as such trustee, she resigned her trust and conveyed the 
mortgaged property to Franklin Bien, as trustee ap- 
pointed in her place and stead. Before the time of the 
defendants to plead had expired the new trustee applied 
to be made a party to this action, claiming a right to that 
effect under sections 452 and 453 of the Code of Civil 
Procedure. In support of his application he asserted, by 
affidavit, that under the will of Stacy Pitcher the trustee 
was empowered, under certain conditions, to sell, but not 
to mortgage the land embraced within the trust; that 
Mrs. Caldwell had united with the plaintiff to evade the 
limitations of the will and to mortgage and incumber 
the property in contravention of the trust; that for a 
nominal consideration, and in form only, she had con* 
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veyed the property to one Church ; that Church had tiien 
mortgaged it to one Rust; that Kust had thereupon 
assigned the mortgage, without consideration to the 
plaintiff ; that Church had then reconveyed the property, 
without consideration, to Mrs. Caldwell as trustee ; that 
the moneys secured by the mortgage were, in fact, loaned, 
not by Rust but by the plaintiff, and were, in fact, re- 
<3eived, not by Church, but by Mrs. Caldwell ; that the 
full sum as stated, was at no time advanced upon the 
mortgage, and that the plaintiff was at all times oogniEant 
of the purpose and design of the trustee. The notice of 
motion also prayed ^^ for such other and further relief as 
to the Court may seem just ; " and the order, which was 
made and entered against the plaintiff's objection, directed 
that the substituted trustee should *^ be brought in " as, 
and made a party defendant to, the action ; that the 
summons, complaint and the notice of the pendency of 
the action be amended accordingly, and that such amend- 
ment be without prejudice to the rights of the parties 
ajid the proceedings ah-eady had, except that the right 
of the new defendant to service of the summons and 
complaint upon him, and to defend the action, should in 
no sense be held impaired. From the order the plaintiff 
has taken this appeal. 

It was urged in the plaintiff's behalf that the applica- 
tion of the substituted trustee should not be granted be- 
cause of the former trustee's retention of the avails of the 
mortgage. The tenability of this plea is at least question- 
able. Wetmore v. Porter, 92 i^T. Y. 76. Hence, the pro- 
posed defense to the mortgage was not, upon the motion, 
to be disposed of upon its merits. Johnston v. Donvan, 
106 iT. T. 269-271. 

We are, however, of the opinion that the order was 
erroneous, in that it directed the new trustee to be added as 
a party defendant and not substituted in the place and 
stead of the former trustee and defendant. Had the latter 
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course been pursued no amendment of the notice of the 
pendency of the actipn would have been requisite {Code 
Oiv. Pro., §§ 1632, 1670), as the substituted defendant would 
have taken the place of the former defendant cum onere. 
Hegewish v. Silver, 140 JiT. Y. 414. Nor would the 
substituted defendant be entitled to service upon himself 
of the summons and complaint, or to defend the action, 
notwithstanding the default in pleading of his predecessor 
in interest, as a matter of right. If the default was in 
furtherance of the alleged scheme to incumber and seU 
the property the substituted trustee's right to relief would 
seem to be enforceable only by an appropriate action. 

The facts do not present a case within the purview of 
sections 452-453 of the Code Qf Civil Procedure. Those 
sections provide for the bringing in of a new party by 
amendment or supplemental summcms and com{^aint. 
whenever it appears that a complete determination of the 
oontroversy cannot be had without his presei/oe, or the 
proposed new party has an interest in the subject of the: 
action, or in real property, the title to which may be in 
aay manner affected by the judgment; but they com- 
prehend only such cases wherein it appears that the in- 
terest of the proposed new party in the controversy or 
the subject of the action, or the real property, the title to 
wkkdi may be affected by the judgment^ was held by him 
at the inception of the actieii, and was not then exclusively 
represented by one who was made a party. In other 
words, those sections have reference to persona who w^re 
neoeesary or proper parties from the beginning of the 
action (Ost^hovdt v. Board of Supervisors of Ulster Co., 
96 Jf. T. 339 ; Pomenfs Remedies <k Remedial Rights, 
§§ 415, 422); and such were the perscms brought in as 
parties in the cases cited by the respondent's counsel 
Johnston u Donvan, 106 N, T. 269 ; Bosmberg v. Salo- 
mon, 144 N. T. 92. 

The case presented is, moreover, one of a devolution of 
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interest daring the pendency of the action, and sections 
452 and 453 of the Code would have po application. The 
.scheme of the Code comprehends distinct provisions for 
bringing in additional parties, or substituting parties : the 
one embraced within sections 452 and 453, which apply 
only to cases in which at the beginning of the action par- 
ties sought to be brought in were either necessary or proper 
parties; the other embraced within sections 755-760, 
which apply to the bringing in of parties either by sub- 
-stitution or addition, upon whom has devolved during 
the pendency of the action the rights and interests of a 
party or parties already joined in the action. The former 
may have given them all the rights of original parties, 
including that of original pleading ; but the latter take up 
the action and become parties at the point upon which 
the interest devolved upon them, and from that point 
•continue the action, except as to supplemental matters, 
with the same burdens and in the place and stead of their 
predecessors in interest. And, indeed, it is proper for the 
due administration of justice that such^hould be the case, 
otherwise the delay of judicial proceedings would be incal- 
culable. 

In the case at bar the substituted trustee's interest in 
the controversy, the subject of the action and the real 
property, the title to which will be aflfected by the judg- 
ment, was exclusively held and represented, at the incep- 
tion of the action, and the time when the notice of its 
pendency was filed, by the defendant Caldwell, as trustee. 
In so far as that interest was concerned, all the necessary 
and proper parties to enable the Court to completely 
determine the controversy were then present. For obvious 
Teasons, the substituted trustee was not then a possible 
party. 

The action could not abate by any event {Code Civ. 
Pro.y § 755), but relief might have been extended in this 
tiction to the new trustee under sections 756 and 760 of 
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the Code of Civil Procedure, as indicated. The sections 
last alluded to, where the application is made by the per- 
son to be substituted or joined, authorize the substitution 
in the place of a party, of a person who, pendente lite j. has 
succeeded to the entire interest of such party, or upon 
whom ihe entire liability of the latter has devolved ; and 
the joinder J with a party of one who, jpendente lite^ h|is 
only partly succeeded to the interest of such party, or 
upon whom the latter's liability has only partly devolved ; 
by amendment of the pleadings, or otherwise as the case 
requires. Had this course been adopted in the present 
action no question could have arisen with regard to the 
default in pleading of the new trustee's predecessor in in- 
terest. The new trustee having succeeded to the entire 
interest of the trustee, defendant might well, under his 
prayer for general relief (People v. !N'ostrand, 46 iT. Y. 
375 ; Yan Slyke v. Hyatt, id. 269) have been substituted 
as a party in the latter's place and stead, and relieved 
from the default in pleading. Upon such substitution the 
action would have continued from the point to which it 
had progressed at the time, and the substituted defendant 
would, without further relief, have been bound by his 
predecessor's default in pleading. Moore v. Hamilton, 44 
JT. T. 666, 672 ; Thuring t^.Thuring, 18 Bow. Pr. 458. In 
view, however, of the duty which the law imposes upoii 
a trustee, to guard the interests committed to him against 
the collusive and negligent conduct of his predecessor in 
oiftce, as well as the wrongful acts of others (Cuthbert v. 
Chauvet, 136 N. Y. 326), the extension of relief from the 
default, in the present case, and upon proper terms, would 
seem to require approval as an act of wise judicial discre- 
tion. Code Cvo. Pro., § 783. 

We may, upon appeal, modify any order, but cannot 
grant entirely new relief. Code Cvv. Pro.^ § 1317. The 
order appealed from must, therefore, be reversed, and the 
motion be directed to be reheard at Special Term. lb. 
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Costs of this appeal aro awarded to the appellant to- 
abide the event of the motion. 

All concur. 



MICHAEL BOWEN, Rkspondekt, v. MICHAEL 
SWEENEY Aio) CATHERINE GALLAGHER^ 
Appellants, Ikpleaded with Othebs. 

SrPXKUE CoTJBT General Tesm, Fibst Dxpabticsnt, 

OOTOBEB, 1895. 

§§ 970, 1587, 1544, 2653 A. 

Ikcree cf Surrogate^ § Ckmrt^ admUting iviU toprobait^ binding only 
aa to per8oncdtif--acHon for partUicnr—ixdidity ofunUmay he- 
litigated. 

XJMi&t seotiaM VM anA M58 A of the Codeof Civil Pwo e d u w, any 
pefsaa intorestod in a wiM whkOi has been admitted to firobate 
in this State may maintain an action to cause the validity 
thereof to be determined. The decree of the Si]rrDgate*d Court 
admitting tlie will to {wobaifee is bin^Bng only a» to pefMnaky. 

Under ihiB procediitte, a wiU relatiiig to realty and penonBlty may 
be declared void because of the insanity of tlie testator, or for 
any other cause in respect to one species of property and valid 
in respect to the other kind of property, upon the ground t^at 
tlie tefltator was sane, and so thoe may be two final adjvfica^ 
tkns, both Mippoted to be veritiesi one affirming a will to be 
valid and the other affirming it to be void. 

Hie provision of section 2853 A of the Code, that " the party sustain- 
ing the will shall be entitled to open and close t&e evidence and 
argument does not apply to an action brought prior to its enact- 
ment. 

(Jnder sections 970 and 1544 of the Code, the Tordict of the jury upon 
the trial of one or more issues of fact, is not merely for the in- 
formation of the Court, but is conclusive until set aside or a new 
trial granted, and the Special Term, upon its contininticn of tbo 
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trial, has no power to set aside the verdict and find the facts 
contrary thereto. 
(Decided Octcber, 1896.) 

Appeal from an order denying a motion to set aside the 
verdict, from the interlocutory judgment entered on said 
verdict and on a decision of the Special Term, and from 
the final judgment entered on the report of a referee to 
sell in an action of partition 

August 37, 1885, Mary T. Hatten died seized in fee 
simple of a piece of land situate at the northwest comer 
of First avenue and Thirteenth street, which is 43 feet 
and 3 inches wide on the avenue and 80 feet long on the 
street She left a last will, executed April 17, 1880, by 
which she devised and bequeathed all of her estate to 
Kichael Sweeney and Catherine Gallagher, to be divided 
equally between thenou The will was admitted to probate 
Octoim 18, 1686, by the Surrogate's Court of the City 
and Coiml^y of New York (3 iT, T. St. Be^. 213). August 
9Q9 1887, the deoree pf the Surrogate's Court was reversed 
by the General Term of thie Supreme Court (10 If. T. SL 
iiep, 19), which ordered the following issues to be tried 
before a jury in the Court of Coprnxcm Fleoa : 

First Whether the decedent ever saw the paper pro- 
p^nnded for piK)bate as h^ last will aud testoiment until 
it was presented to her for esecutioft. 

Soctoi^ Whi^ther the piq;)er propounded for probate, 
IM the last will aud testament of Mary Toresa Hatten, 
wae rea4 by her or any one ajo^d iui her hearing previous 
te the signing thereof. 

Third. Whether the deeedoixt at the time of signing 
ibi9 p9foi^ (Mfopounded for probate as her last will and 
testwMiit had fall knowledge of the contents of the said 
paper. 

Upon the trial of these issues all were answered in the 
affirmative by the jury. On the 16th of November, 1888, 
the proceedings upon the trial were returned to the Sur- 
9 
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rogate's Court, and on that date a decree was entered con- 
firming the probate of the will. The litigants in this 
action were parties to the proceedings in the Surrogate's 
Court and appeared on the trial in the Court of Common 
Pleas. Ko appeal was taken from the final decree of 
November 16, 1888, of the Surrogate's Court. October 
10, 1888, this action was begun to partition said real estate, 
pursuant to section 1537 of the Code of Civil Procedure, 
upon the theory that the plaintiff was an heir-at-law of 
Mary T. Hatten, and that her apparent devise of the 
property to Michael Sweeney and Catherine Grallagher 
was void. 

The contesting defendants, Michael Sweeney, Catherine 
Gallagher and Francis Gallagher, her husband, denied in 
their answers that the devise was void, and set up as a bar 
to the action the final decree of the Surrogate's Court 
admitting the will to probate. The other defendants who 
answered admitted the allegations in the complaint. 

In November, 1889, the action was tried at Circuit, 
before a jury, and the following questions submitted : 

(1) Did Mary T. Hatten know that the paper she exe- 
cuted was a last will and testament % 

(2) Was Mary T. Hatten procured to execute the paper^ 
purporting to be a will, by the conspiracy of Michael 
Sweeney, Catherine Gallagher and others ? 

(3) Had Mary T. Hatten capacity to make a will ? 
The first two questions were answered in the aflSrmative 

and the third question in the negative by the jury. There- 
after the trial was concluded at Special Term, the verdict 
confirmed and a judgment of sale ordered, in accordance 
with which a judgment was entered September 22, 1890. 
Upon an appeal to the General Term this judgment was 
reversed, and a new trial granted, on the grounds that the 
Circuit erroneously allowed the complaint to be amended^ 
and excluded competent evidence (68 .fiim, 224). 

In March, 1892, the plaintiff, pursuant to leave granted. 
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served a second amended complaint, and the issues joined 
thereon were tried at Circuit in June, 1893, and the fol- 
lowing questions submitted to the jury : 

1. At or immediately after the time when Mary Teresa - 
Hatten signed the said paper writing, dated the 17th day 
of April, 1880, purporting to be her last will and testament, 
and mentioned in the complaint herein, did she publish 
and declare the same to be her last wiU and testament ? 

2. Was the said paper writing obtained from said Mary 
Teresa Hatten by undue influence exercised upon her by 
the defendants Michael Sweeney, Catherine Gallagher and 
Francis Gallagher, some or one of them ? 

3. Was the said paper writing obtained from said Mary 
Teresa Hatten by a conspiracy entered into by the defend- 
ants Michael Sweeney and Catherine Gallagher and some 
other person or persons for the purpose of fraudulently 
procuring a will in favor of said Michael Sweeney and 
Oatherine Gallagher, in pursuance of which conspiracy 
they procured the said paper writing to be signed by the 
aaid Mary Teresa Hatten ? 

4. Was the said testatrix, Mary Teresa Hatten, at the 
time she executed said paper writing of sound mind ? 

5. Is or is not the said paper writing, executed by the 
said Mary Teresa Hatten the last will of the said testa- 
trix? 

The first question was answered in the affirmative by 
the direction of the Court, the second and third, in the 
affirmative, by the jury, and the fourth and fifth, in the 
negative, by the jury. Upon the rendition of the verdict a 
motion was made in behalf of Michael Sweeney and 
Catherine Gkdlagher to set it aside, which was denied, 
and an order entered. Thereafter the trial was con- 
tinued at Special Term, by which the verdict was con- 
firmed and a decision rendered directing an interlocutory 
judgment, which was entered July 13, 1898, adjudging 
that the property be sold. By the interlocutory judgment 
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it is adjudged that the plaintiff is entitled to one-fourth 
of the premises; Thomas Bowen, defendant, Michael 
Bowen, Fanny McQueeny, one-twelfth each; Patrick 
Ford, Francis Ford, Michael Ford, Thomas Ford, one-six- 
teentli each ; Mary Ann Cane and Catherine Ward, one- 
eightheach. 

In June, 1894, a motion for a new trial was made on 
the judgment roll and a case at General Term in behalf 
of Sweeney and Gallagher for a new trial. The motion 
was dismissed for want of jurisdiction (79 Swij 614), and 
an order entered which was afl&rmed by the Court of 
Appeals (143 iT. F. 349). February 7, 1896, the prop- 
erty was sold, pursuant to the interlocutory judgment, 
for $51,000, and on filing the report of sale a final judg- 
ment was, March 4, 1895, entered. 

William H. AmouXy for appellants. 

Flamen B. Ca/ndlery for plaintiff, respondent. 

S. B. Chittenden and WHUam J. Kelly ^ for certain 
defendants, respondents. 

FoLLSTT, J. — ^As all of the litigants assume that Mary 
T. Hatten died seized in fee simple of the whole of the 
premises, we shall rest our judgment on that assumption, 
without considering its vaUdity. 

All of the litigants in this action were parties to the pro- 
ceedingsin the Surrogate's Court to probate the will, to the 
appeal to the Qeneral Term and to the trial before the 
Common Pleas. The first question presented is whether 
the decree of the Surrogate's Court, affirming the original 
probate, entered on the verdict rendered in the Court of 
Common Fleas, is a bar to this action ? At common law the 
probate of a will in an Ecclesiastical Court was not conclu- 
sive against the heir, and a judgment in an action at law, 
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at the suit of the heir, that the testator was incapable of 
making a will, was <iot conclusive against the executor as 
to the personalty, who, notwithstanding the judgment at 
law respecting the realty, might, if he could, establish 
the will as to the personalty in an Ecclesiastical Court. 
Montgomery v. Clark, 2 Atk. 378 ; Hume v. Burton, 1 
Jiidg. P. a 277 ; Bogardus v. Clarke, 1 £aw. Ck 266 ; 
4 Paige, 623. Lord Hardwicke said, in Montgomery's 
case : " I have often thought it a very great absurdity 
that a will which consists both of real and personal estate, 
notwithstanding it has been set aside at law for the 
insanity of the testator, shall still be litigated upon paper 
depositions only in the Ecclesiastical Court, because they 
have a jurisdiction on account of the personal estate 
disposed of by it." By chapter 77, 20 and 21 Victoria 
(1857), the rule of the common law has been changed in 
England, and a decree of a Probate Court admitting a 
will to probate, which relates to realty and personalty, 
is binding on the heir in case he had notice. § 62, chap. 
77, 97, Pick. Stat, at La/rge, 420-437. The rule of the 
common law arose from its tenderness to heirs and from 
the idea that none should be deprived of land except by a 
judgment of a Court of law after trial of the issues of fact 
before a jury. Under the first Constitution of this State 
wills relating to realty might be proved in the Court of 
Common Pleas (1 R. Z., 1801, 178), and after 1813 in the 
Supreme Court or in the Court of Common Pleas (1 R. 
Z., 1813, 364), and Surrogates had the power to admit 
to probate wills relating to personalty and to real estate 
so far as it was necessary to authorize the issuing of 
letters testamentary. 1 R. Z., 1801, 317 ; 1 R. Z., 1813, 
444. Persons aggrieved by any decree of a Surrogate 
were authorized to appeal to the Court of Probates. 1 R. 
Z., 1801, 325 ; 1 R. Z., 1813, 454. Under the second 
Constitution the Court of Probates was abolished, and 
persons aggrieved by the decree of a Surrogate were 
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authorized to appeal to the Chancellor. Chap 70, L. 1823. 
But the Court of Chancery could not by its decree bind 
the heir in respect to the validity of a will unless the 
question of fact had been determined in a Court of law 
on the issue demsavit vd nan — ^an issue directed by a Court 
of equity to be tried by a jury in a Court of law to deter- 
mine the validity of a will. Rogers v . Rogers, 3 Wend. 
505. Yanderheyden v. Reid, 1 Sopk. 408, was an ap- 
peal from a Surrogate's decree admitting a will to probate^ 
which related to real and personal property, and turned 
upon the question of the sanity of tlie testator. The 
question arose as to whether this issue could be sent by 
the Court of Chancery to a Court of law to be determined 
by a jury. In discussing this question the learned Chan- 
cellor said : ^^ Thus, a will of personal and real estate 
may be there adjudged both valid and void, by different 
tribunals. This result of an artificial division of jurisdic- 
tions can never be proper, where it may be avoided. 
That a will should be adjudged valid, because the testator 
who made it was of sound mind, and that the same will 
should be adjudged void, because the same testator was 
insane, is a result which should never take place under 
one system of laws. But still more singular would be 
the anomaly, if the same Court were, in the case of a con- 
tested will of real and personal estate, bound to send the 
disputed question to a jury, in respect to the land, and 
also bound to decide the same disputed question, without 
a jury, in reference to another species of property. 

" Such an incongruity is avoided by taking one course 
of investigation, Whether the will is of real or of personal 
estate, or of both comprised in one instrument. This 
court now having jurisdiction of wills of personal good% 
and also of wills of land, it may most fitly apply the same 
method of investigating facts, to both cases." 

This language seems to indicate that the Chancellor 
was of the opinion that a decree entered upon the verdict 
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would be conclusive upon the heir. This judgment was, 
however, reversed (5 Cow. 719) ; but not upon the point 
discussed in the foregoing quotation. 

In Brick's Estate (15 AVb. Pr. 12) and in 1 E. D. 
SmitK% Rep. XVII., will be found a learned and instruc- 
tive history of the Probate Courts of this State, prior to 
the Revised Statutes, by Charles P. Daly, the accomplished 
Chief Judge of the Court of Common Pleas. 

Under the Revised Statutes wills of real and personal 
property, or both, were provable before the Surrogate of 
the proper countv (2 R. S. 57, §7; id. 60, § 23). 
Any person deeming himself aggrieved by the decree of 
a Surrogate was authorized to appeal to the Circuit Judge 
of the Circuit (2 R. S. 66, § 55), who, in a case of a 
reversal tipon a question of fact was required to formulate 
issues of fact and order them tried before a jury (§ 57)^ 
which were to be tried in the same manner as issues 
awarded by the Court of Chancery, and new trials could 
be granted by the Supreme Court (§ 58). By section 
59 (2 R. S. 67) it was provided : " The final determination 
of such issues shall be conclusive as to the facts therein 
controverted in respect to wills of personal estate only^ upon 
the parties to the proceedings." In case the decree of the 
Surrogate was affirmed or was reversed on questions of 
law, by the Circuit Judge, an appeal tould be taken to the 
Court of Chancery (2 R. S. 609, §§ 97, 100). Under 
these statutes it is clear that a judgment entered on a ver* 
diet, establishing a will, after a trial of issues of fact be- 
fore the Circuit, was not conclusive upon the heir, to 
whom the right remained to contest the validity of the 
devise in an action of ejectment, and by chapter 238» 
L. 1853, he was authorized to contest the validity of a 
devise by an action in partition. 

Under the Constitution of 1846 the statute authorizing 
an appeal to a Circuit Judge was changed and an appeal 
was authorized to be taken to the Supreme Court, and, in 
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case the decision of the Surrogate was reversed upon a 
question of fact, the questions were directed to be tried 
before a jury (§ 12, chap. 280, L. 1847). The statutes 
remained in this condition until the adoption of the Code 
of Civil Procedure, by which the Surrogate's Court is 
nmde a court of recoid and is vested with the power to 
probate wills relating to realty and personalty. By sec- 
tion 2626, Code of Civil Procedure, the decree admitting 
a will to probate is conclusive as to the personalty, unless 
it is reversed on appeal or revoked by the Surrogate ; but 
the decree is not conclusive upon the heir, but is presump- 
tive evidence only of the validity of the devise. Code 
Civ. Pto.^ § 2627. When an appeal is taken to the 
Supreme Court it may affirm or reverse the decree, and, 
if modified or reversed upon a question of fact, a trial be- 
fore a jury of the issues of fact must be awarded. The 
provision of the Revised Statutes, that the decision to be 
entered upon the issue so awarded, shall be conclusive as 
to the personalty only, is not continued by this Code, nor 
do we find any provision stating the effect of a judgment 
so rendered. 

By section 1537 of the Code of Civil Procedure the 
provisions of chapter 238, L. 1853, were continued in 
force, and an heir of a devisor is authorized to maintain 
an action for the partition of land apparently devised to 
another upon the ground that the devise is void. In ad- 
dition to these provisions any person interested in a will 
which has been admitted to probate in this State may 
maintain an action to cause the validity thereof to be de- 
termined. Code Cw. Pro.^ § 2653 A, enacted in 1892 ; Long 
V. Rogers, 79 Hun^ 441. It is apparent that under our 
boasted reformed procedure a will relating to realty and 
personalty may be declared void because of the insanity 
of the testator, or for any other cause, in respect to one 
species of property and valid in respect to the other kind 
of property, upon the ground that the testator was sane^ 
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and so there may be two final adjudications, both sup- 
posed to be verities, one affirming a will to be valid and 
the other affirming it to be void. And in case a will 
relating to realty and personalty is admitted to probate 
in the Surrogate's Court and the decision is reversed by 
the Supreme Court and the issues are tried before a jury, 
which are found in favor of the validity of the will, upon 
which an adjudication is entered by the Surrogate's Court 
decreeing the probate to be valid, the heir may, notwith- 
standing, retry the question as to the realty, and possibly, 
as in the case at bar, obtain a verdict and a judgment 
that the will is invalid. But the remedy for this incon* 
gruons and absurd procedure by which judgments dia- 
metrically opposed to each other may be recovered in 
respect to the same will, does not Ue with the Courts, but 
with the Legislature. We are compelled to hold that the 
decree entered upon the verdict of the jury in the Court 
of Common Pleas is not a bar to this action. 

This action was not brought under section 2653 A, Code 
of Civil Plrocedure, enacted in 1892, but was brought four 
years prior to its enactment, imder section 1537 of the 
Code, and the provision of section 2653 A, that " the party 
sustaining the will shall be entitled to open and close the 
evidence and argument," is not applicable to this case, 
and the Court did not err in denying the appellants' mo- 
tion to be given the right to open and close the case. 

It is urged that the Court erred in refusing to direct 
the jury to find the second, third, fourth and fifth issues 
of fact in favor of the contesting defendants. Upon read- 
ing the evidence, we are of the opinion that it required 
the Court to submit every one of these issues to the jury, 
and that no error was committed in refusing to direct a 
verdict, or in denying a motion for a new trial on the 
ground that it was contrary to the evidence. The learned 
trial Judge instructed the jury fuUy and carefuUy in re- 
.flpect to the law relating to the issues submitted, and it 
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was not error after the delivery of his charge to refuse to 
reinstruct the jury on these issues in the language of 
counsel as expressed in nearly fifty requests. The ninth 
and tenth requests, at folios 1020 and 1021, are typical of 
alL By these requests the Court was asked to instruct 
the jury in respect to the rules of law relating to undue 
influence, which requests were declined. The Court had 
already carefully instructed the jury upon this issue at 
folios 966 et seq.j and it was not error to refuse to rein- 
struct the jury on the same subject in the language of 
counseL ITnder sections 970 and 1544 of the Code of 
Civil Procedure, the verdict of the jury was not merely 
for the information of the Court, but was conclusive until 
set aside or a new trial granted, and the Special Term,, 
upon its continuation of the trial, had no power to set 
aside the verdict and find the facts contrary thereto. Jonefr 
V. Jones, 120 itT. Y. 589. Our attention is called to thir- 
teen exceptions to the admission and exclusion of evidence 
in the appellants' twelfth point. To discuss each one of 
them and show why they were not well taken would 
unnecessarily prolong this opinion, and it is, we think, 
sufficient to say that none of them calls for the reversal 
of this judgment, entered upon the conclusion of a pro- 
longed and carefully conducted trial 

The judgments and order should be affirmed, with 
costs. 

All concur. 



■ 
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MITCHELL V. PIQUA CJLUB ASSOCLA^TION et dL. 

SUPREMB COUBT, SPBOIAL TeBM, ChAHBEBS, NeW YoBK 

COUNTT, KOVEMBEB, 1895. 

§ 1260. 
SaJtitfadiontfjudgmenthy attorney who9ea^ 

A aatisfaotioii of a judgment executed by an attorney of records 
whose authority has been revoked, is not oondusive against the 
person entitled to enforce the judgment in respect to a person 
who had actual notice of the revocation before a payment on the 
judgment was made, or a purchase of property bound thereby 
was effected. 

(Decided November, 1896.) 

Motion to cancel satisfactions of judgments executed hj 
attorneys of record, on the ground that their authoritj 
had been revoked. 

George A. JSaker^ for the motion. 

Bebkican, J. — ^It seems to me quite plain that the attor* 
neys of record, who assumed to collect the judgments and 
to execute satisfaction pieces therefor, had no authority 
to do so. After the judgments were recovered, there 
was a consent given by them for the substitution of Mr. 
Baker as attorney for the judgment creditors, upon which 
an order to that effect was entered. I assumed that 
these consents were also signed by the judgment creditors 
themselves, in accordance with the practice in such cases. 
While it may be doubted whether any order of substitu- 
tion was necessary, in view of the fact that the relation 
of attorney and client to a large extent ceases upon the 
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^ntry of the final judgment, the ax^ion which was thns 
taken certainly operated to revoke the authority which 
the attorneys of record theretofore possessed to satisfy 
the judgments upon payment under section 1260 of the 
Code of Civil Procedure. That section, while conferring 
fluch power for a period of two years after rendition of 
judgment, expressly provides that where the authority 
has. been revoked, a satisfaction by the attorney is not 
•conclusive against the person entitled to enforce the 
judgment in respect to a person who had actual notice of 
the revocation before a payment on the judgment was 
made or a purchase of property bound thereby was 
effected. In the cases before me, the receiver had 
actual notice of the substitution, and therefore 
of the revocation of the authority of the former 
attorneys of record to receive the money and to satisf}*^ 
the judgments. It follows, therefore, that the motion 
made to cancel the satisfactions of these judgments 
should be granted, unless the difference between the 
iimount which the substituted attorney has actually 
received from the former attorneys of record and the 
amount due on the judgments irrespective of such pay- 
ments is paid to the present attorney within a time which 
will be fixed in the order. In respect to the judgments 
rendered in the cases in which Mr. Baker was attorney 
of record, it is also clear that his lien for his fees has 
been disregarded. He gave notice of such lien to the 
receiver, and was therefore entitled to have it respected. 
In place of this, the judgments in question were, without 
kis knowledge, paid to the judgment creditor, who has 
satisfied the same. As the evidence shows that the latter 
is insolvent, the right of the attorney to have the satis- 
factions set aside seems clear, under the authority of the 
<5ase of Commercial Tel. Co. v. Smith, 67 Ilun^ 176. 
It will, therefore, be so ordered. If there is any question 
in respect to the amount of the attorney's lien, it may be 
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settled by a reference. It is proper to say that no im- 
putation of bad faith rests upon the receiver, but that his 
action in these matters was the result of inadvertence. 
Motion granted, with $10 costs. 



PEOPLE ex rd. POND v. TAMSEN, Shbbiff. 

SUPBKMX COUBT, SPSCIiiL TbbM, ChAMBEBS, NeY YoBEl 

CoxjxrrY, Decembeb, 1895. 

§§ 14, 1241, 2280. 

C(m<efftp^-i0orran^ of attachment need not recite the proceedings^ 

upon which it rests, 

A warrant of attaohment, under which a person is held to answer 
tor a contempt, need not recite the contempt or any of the pro* 
oeedings upon which the warrant rests, nor is it the practice ta 
.insert such recitals in the warrant. At hest, it would not he a 
jurisdietioBal defect, and for that reason, if there were no other ,> 
the Goort wiU refuse to review the mandate of another Court of 
general jurisdiction on habeas corpus, 

(fieeided December, ISSK^.) 

Application for dismissal of warrant of attachment on 
the ground that it does not recite the proceedings on which 
the warrant rests. 

John FewMi^ for relator. 

c/bAn R. Ahney and Jnoob H. Shaffer^ opposed. 

BsBKKAir, J. — The Oonrt of Common Pleas had juris- 
diction to issue the warrant of attachment under which 
the relator is held to answer for an alleged contempt. 
The objection to the form of the attachment, that it does 
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not recite the contempt or any of the proceedings upon 
which the warrant rests, is untenable. The relator, it 
must be assumed, for it is not denied, was served with a 
<5opy of the affidavit upon which the warrant was issued, 
and he was, therefore, sufficiently apprised of the nature 
of the charge made against him. The cases cited by 
counsel for the relator are not applicable. They relate 
to final commitments. Seaman v. Duryea, 11 If. Y. 324; 
Dimford v. Weaver, 84 JT. Y. 452. The warrant in 
•question is merely process by which the relator is brought 
into Court to answer a charge. He is then fully apprised 
of the charge and admitted to make a defense, if he has 
any. § 2280, Code of CwU Procedure. There is nothing 
in the Code which requires any recitals in the warrant, nor is 
it understood to be the practice to insert them in such 
•cases. At best it was not a jurisdictional defect, and for 
that reason, if there were no other, the Court will refuse 
to review the mandate of another Court of general juris- 
diction on habeas corpus. Park v. Park, 80 If. Y. 156. 
A further objection made by the relator is that the judg- 
ment he is accused of disobeying can be enforced bv 
execution, and that, under subdivision 3 of section 14 of 
the Code, he cannot therefore be held to answer for a 
contempt. This should be addressed to the Court of 
Oommon Pleas. The answer, however, is complete, 
fiection 1241 of the Code, subdivision 4, provides that a 
person disobeying a judgment of the Court which requires 
the payment of money into Court, or to an officer of the 
Court, except where it is due upon contract, express 
or implied, or as damages for non-performance of a con- 
tract, may be punished for a contempt. The case before 
me comes within the section and is not one of the ex- 
cepted cases. Gildersleeve v. Lester, 68 Hun^ 535, affirmed 
139 N. Y. 608. 

The writ of habeas corpus is therefore dismissed, and 
the relator remanded to the custody of the sheriff. 
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LILUE H. GILBERT v. CECELIA MoKENNA et al. 

New Yobk Supebiob Coubt, General Teem, Deoembeb, 

1895. 

§522. 

JV>reeIo«ttre— motion to strike off cause far want of reply to counter' 

claim. 

In an action to foreclose a mortgage, a motion made to strike oif 
the cause for want of a reply to a counterclaim contained in the 
answer will be denied. 

iDeeided December, 1895.) 

Appeal by Dempsey and Smith, two of the defendants, 
from order made at Special Term denying motion to 
strike cause from calendar. 

Blandh/y Mooney dk Shvpincm^ for appellants. 
James Kea/mey^ for respondent. 

Mo Adam, J. — The action is to foreclose a mortgd^ on 
real property. The appellants w^re made parties def end- 
antS) on the ground that they had or claimed to have 
some interest in or hen upon the mortgaged premises 
subordinate to that held by plaintiff. They joined issue 
by an answer setting up an agreement made with the 
owner of the fee for a mortgage which was to be prior to 
the one sought to be foreclosed. 

When the action was called for trial, the appellants 
moved to strike the cause from the calendar, because of 
the failure of the plaintiff to serve a reply to the new 
matter pleaded by them. This was upon the erroneous 
Iheory that the cause was not at issue. The motion was 
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denied, and from the order entered on such denial the 
present appeal is taken. 

The appellants have misconceived the practice. No 
order had be^i made requiring a reply to the new matter, 
and it was optional with the plaintiff to serve one. If 
without an order a reply was proper, the only effect of a 
failure to make it was to raider unnecessary proof of the 
facts which should have been met by reply. Code, § 622 ; 
Bliss' Code PI. § 396 ; Randolph v. Mayer, 53 ITow. Pr. 
68 ; 2 Waits Pr. 443, 444. The failure does not prevent 
a plaintiff from bringing the cause to trial, and the effect 
of the omission is properly determinable thereat. Adams- 
V. Roberts, 1 Civ. Pro. R. 204 ; s. c, 62 How. Pr. 253. 

Irrespective of the question whether the answer con- 
tains a counterclaim requiring a reply, the refusal to 
strike the cause from the calendar was proper, and the 
order entered upon such refusal must be afflmed, with 
costs. 

Fbeedman, p. J., concurs. 



OBOEGE LEWIS PRENTISS v. EttEN BOWPEN. 

Ksw ToHv: SuPBBioB CouBT, Okke&ix Te£h, Octobsb, 

1895. 

§ X200. 

Entry of judgment waives right to appeal from judgment. 

The defendant, the prevailing party in an action, is awarded the 
ooste of the Court of last resort, and those alone ; enters Judgment 
for such costs, which was satisfied ; and the appeals from so much 
of the order as denied her the costs of the Court below. HM, 
that by the entry of the judgment and its satisfaction, the de- 
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f endant waived the right to appeal from the order directixig the 
entry of the judgment. 
{Decided October, 1805.) 

Motioa by plaintiff to dismiss appeal from order. 
O. F. Bentley and W^ H. Wilder^ for motion. 

B. PaUersorij opposed. 

McAdah, J. — ^Upon filing the rem/it^itur from the 
Court of Appeals, the question arose whether the defend- 
ant, the party finally successful, was entitled to costs in 
that or all the Courts. The Special Term Judge decideil 
that as the suit was in equity, and no costs had been 
awarded by the trial Judge, the prevailing party was 
entitled to the costs of the Court of final resort and to 
those alone. The defendant acted upon the order and 
entered judgment for such costs, aggregating $116.23, 
which were paid; and about the same time appealed 
from so niuch of the order as denied her the costs of the 
Court below. 

The plaintiff now moves to dismiss the appeal upon the 
ground that, by the entry of the judgment and its satis- 
faction, the defendant waived the right to appeal from the 
order directing the entry of the judgment. 

The judgment to be encered on the renviUitnr was in 
its nature final — one from which no appeal could be 
taken; for it directed judgment absolute against the 
plaintiff on his stipulation ^ and the costs to which the 
defendant was entitled were those recoverable only upon 
such a judgment. When the defendant entered that 
judgment she concluded herself by it ; her power to 
appeal from or enlarge it was gone, and its satisfaction 
discharged all obligations which could flow from it. 

The appeal taken by defendant from the order as to 

the amount of costs to which she was entitled is inconsist- 
10 
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ent with the entry of such judgment ; for if part of the 
order which was appealed &om were reversed she could 
not enter another judgment for the costs which she 
claims were wrongfully disallowed. Such costs could not 
be interlocutory, but those which follow a final judg- 
ment go into the judgment and form an indivisible 
part of it. An order granting an extra allowance must 
therefore be made before judgment, " for the costs enter 
into and form part thereof." Clarke v. City, 34 JT. Y.^ at 
p. 356. 

A judgment is ^^ the final determination of the rights 
of parties in the action." Code^ % 1200 ; and see Patten v. 
Stitt, 50 N. T. 591 ; In re Braiser, 2 Haw. Pr. N. 8. 
154 ; Wilkins v. Eaplee, 52 N. F. 248 ; Smith v. Ditten- 
hoef er, 1 City Ct. R. 143. There can be but one judg- 
ment in the action (Canfield v. Gayland, 12 Wend. 236 ; 
Johnson v. Farrell, 10 Ahb. Pr. 384 ; Board of Under- 
writers v. Nat. Bank, 146 iT. Y. 64), and that the one 
authorized by the remittitur (Gregory. Buell, 17 Ahb. 
Pr. 31). In some cases the judgment contains several 
provisions ; here there was but one^ 

The defendant had the undoubted right to appeal 
from any part of the order ; but if she expected to obtain 
thereby a more favorable allowance of costs she should 
have refrained from entering judgment imtil the question 
of costs had been finally determined, to the end that all 
to which she was entitled might form part of it, once for 
all time. She could not enter more than one judgment 
on the rermttitwr. There is no accommodating practice 
which permits the entry of such judgments on the install- 
ment plan. 

There was but one subject before the Court below, and 
that was the amount of costs to which the defendant was 
entitled under the remittit^ur. It was not a question in- 
volving independent causes of action or dkconnected 
rights. There could be but one bill of costs taxed under 
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the remiUitv/r^ and the fact that items were clauned in the 
several Courts or on different appeals did not divide the 
matter into so many distinct controversies involving the 
right to as many independent appeals. On the contrary, 
the relief sought by the appeal is predicated upon aiid 
indissolubly connected with that which had been already 
awarded and enforced. Bennett v- Van Syckel, 18 iT. Y. 
481 ; Genet v. Davenport, 69 id. 548. In short, the acts 
of the defendant were not the assertion of concurrent 
rights, but were so inconsistent that the election to assert 
the one amounts in law to a renunciation and waiver of 
the other. See Baylies on JiT. T. and Appeals^ 18, 19. 

The cases relied on by the defendant relate to inde- 
pendent causes of action or grounds for relief, and are 
inapplicable. 

It follows that the plaintiff's motion must be granted 
and the appeal dismissed, with costs. 



« 

FssEDicAN, F. J., concurs. 



ITILLIAM F. COCHKAN, Rbspondknt, v. LORENZ 

BEICH, Appsixamt. 

SUPBEMB COTTBT^ GeNBRAL TeBM, FiBST DEPABXMZirr, 

Dboembeb, 1895. 

§ 522. 

Heading andproof^-'non-payment at a neoeasarff dement of fktM(;ll^% 
eaum of action and payment as an affiirmatios dtfenee. 

Where a general denial is interpoeed, proof hj the plafatiff of eveiy 
allegation eesential to his cause of action is required. Where it 
ie neoeaaary to allege demand and aoB-^jmeiity psoof mwat be 
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given of such allegations. In actions, however, where allega- 
tions, such as demand and non-payment, are not «w¥*»t<^l to the 
plaintiffs cause of action, payment is an affirmative defense, 
and, to be proved, must be specially pleaded, a general denial 
not being suificient to admit of such proof. 

The general rule of pleading under the Code is, that a defendant by 
a general denial putB in issue every fact which it is neoessary 
and material for the plaintiff to allege to constitute his cause of 
action ; and where non-payment of rent Ib a necessary and mate> 
rial fact to be alleged in the complaint to constitute plaintiff*s 
cause of action, it follows that a general denial of such allegation 
puts in iasue the fact of non-payment, upon an issue thus raised, 
the burden is on the plaintiff to prove the facta necessary and 
material to his cause of action* 

(Decided December, 1895.) 

Appeal from judgment entered upon a verdict directed 
by the Court. 

I>elos 2fc Curdy y of counsel, for appellant. 

Treadwell CleveUmd^ of counsel, for respondent. 

O'Brien, J. — The questions presented upon this appeal 
relate to pleadings and proof. The first cause of action 
is for breach of acovenant to pay rent reserved in a lease. 
The breach alleged is the refusal to pay rent after demand 
made therefor, that the said several sums (of rent) and 
each of them now remain wholly due and unpaid, althou^ 
payment thereof has been duly demanded. The answer 
contains a general denial. No evidence was offered by 
plaintiff showing or tending to show that the rent all^;ed 
to be '^ wholly due and unpaid " was unpaid in whole or 
in part. In the absence of such proof, and against the 
. contention of tl\e defendant that the burden of showing 
non-pa3anent was upon the plaintiff, the Court directed a 
verdict in plaintiff's favor. 

Upon this cause of action the precise question pre- 
sented on this appeal is as to whether, in a case where^ 
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non-payment of rent is alleged in the complaint as a ma- 
terial and necessary part of the plaintifTs cause of action, 
A general denial of the allegations of the complaint puts 
in issue the fact of non-payment. It is conceded that it 
iras necessary in the complaint to allege non-payment, 
because such constituted a breach of the lease or contract 
sued upon. As said in Lent v. The K. Y. & M. R. Co., 
130 JV. Y. 510 : " It does not admit of controversy that 
upon an ordinary contract for the payment of money 
non-payment is a fact which constitutes a breach of the 
contract and is the essence of a cause of action, and, being 
such within the rule of the Code, it should be alleged in 
the complaint. It is said, however, that payment is 
always an affirmative defense which must be pleaded to 
be available, and hence non-payment need not be alleged, 
as it is not a fact put in issue by a general denial." 

In that case a demurrer was interposed to the com- 
plaint which omitted to allege non-payment in an action 
upon an indebtedness ; and it was therein directly held 
that such an allegation was essential, and that for failure 
to allege it the complaint was demurrable. In disposing 
of this question, however, we find some remarks obiter 
which would seem to support the course pursued by the 
plaintifF upon the trial, of not offering any proof upon 
the question of non-payment. Thus (p. 513) it is stated : 
'^ It cannot be said that where the breach consists in non- 
payment of an agreed sum that it is not an issuable fact 
because payment cannot be proven under a general denial. 
The most that can be said is that that form of denial does 
not put that fact in issue, and to that extent the rule that 
payment must be pleaded must be deemed to modify the 
rule of pleading under the Code in reference to a general 
denial." The second sentence of this quotation is open 
to the construction that although it is necessary to plead 
the fact of non-pajnnent in actions of this character, such 
fact is not put in issue by a general denial, and therefbre 
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that it requires no proof because it is to be taken as ad- 
mitted. The learned Judge writing the opinion in that 
cage quotes with approval from McKyring v. Bull, 16 JT. 
Y. 297. There the complaint alleged that the plaintiff 
did labor and service for and at the request of the de> 
lendant, which was worth $650, and concluded with an 
averment that there was due the plaintiff on account of 
such service, over and above all pa3rments and set-offs, 
$134, and demanded judgment for that sum with interest. 
The answer consisted only of a general denial of all the 
allegations of the complaint. Hddj that evidence of pay- 
ment as a defense to the action, or a partial payment in 
mitigation, was madmissible on the trial because neither 
was pleaded. That is a most instructive case, because we 
therein find a very learned review of the history of the 
rule at common law under the old forms of pleading. 
The precise question, however, there presented was as to 
what could be proven by the defendant under a general 
denial, and Selden, J., in closing the opinion of the Court, 
iiays : ^^ My conclusion, therefore, is that section 149 (old 
Code) should be so construed as to require the defendants 
in dll cases to plead any new matter constituting an enture 
or partial defense, and to prohibit them from giving such 
new matter in evidence upon the assessment of damages 
when not set up in the answer." 

Although in both of the cases above cited expressions 
may be found in the opinions favoring the position taken 
by the plaintiff upon the trial, neither of them was called 
upon to decide, nor do they decide the precise question here 
presented, which is, was the plaintiff as part of his first 
cause of action obliged to prove his necessary allegation of 
non-payment \ If it was material to allege the breach, 
such being denied, it would logically seem necessary to 
prove it, if we are to be governed by the fundamental rule 
that the judgment in every case shall be secundum aUeffoia 
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It is insisted, however, that whatever the general or 
logical force of pleadings, and thongh the result which 
has been reached in this case may be deemed an anomaly 
under the Code pleading, the rule has been settled in the 
Court of Appeals by the case of Lent v. The N. Y. & M. 
R. Co. (supra). Although this case, as we have seen 
from the quotation made, does bring some comfort to the 
respondwt, it is not entirely barren of argument to sup- 
port the appellant's position. Thus, in the next paragraph 
of the opinion foUowing the one already quoted, it is 
said : '^ But no reason is apparent how it can justify the 
omission from the complaint of a fact material, to the 
plaintiff's cause of action and essential to be proved to en- 
title the plaintiff to a judgment. Such facts under the 
Code must be pleaded. No presumption can be indulged 
in that a defendant has failed in his duty or omitted to 
perform his contract obligation." 

As neither of these cases, therefore, is a decisive au- 
thority on the question involved, we must look further. In 
Quin V. Lloyd, 41 iT. Y. 349, the complaint alleged an 
amount of indebtedness for services performed without 
stating the value of such services of their extent, but 
claimed that the indebtedness was " for the balance re- 
maining due after sundry payments made by the defend- 
ant ;" and the answer was merely a denial of the aU^^ 
tions of the complaint. Aeld^ that on the trial the 
defendant was, under these pleadings, entitled to prove 
the payment to the plaintiff on account of the services 
alleged. We therein find that the case of McKyring v. 
Bull {supra)y upon which that of Lent v. N. Y. & M. K. 
Co. was based, was commented upon and distinguished. 

The case of Locklin v. Moore, 57 JV. Y, 360, might at 
first blush be regarded as an authority in respondent's 
favor. That was an action brought to recover the pur- 
chase price of goods sold. The answer, among other 
things, set up that it was expressly agreed that tliey 
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should be paid for at defendant's store ; that he had always 
been ready and willing to pay for them at his store, but 
that plaintiff had never demanded payment thereof. 
That such was the agreement the referee found as a fact, 
but as a conclusion of law he found that a demand at de- 
fendant's store by plaintiff before the commencement of 
the action was unnecessary, and that the commencement 
of the salt was a sufficient demand. In sapporting this 
ruling of the referee, the Court say c ^^ It is the settled 
law of this State, announced in many decisions, that 
when a specific sum of money is made payable by the 
agreement of the parties on demand, or at a speoi&eA 
time, at a particular place, as against the original debtor, no 
demand at the time or place prior to the commencement 
of the suit is necessary. Commencement of a suit is itself 
a sufficient demand. * * * The only benefit the defend- 
ant could get from the specification of payment at a 
particular place is, that if he was ready there to pay, and 
kept ready, he could set that fact up in his answer, and 
then pay the money into Court, and allege such payment 
in his answer, and thus shield himself from all liability 
for interest and costs." 

Contrasting the case last cited with that of Lent v. 
N. T. & M. R. Co. {8tipra\ it will be found that the Lent 
case is authority for the proposition that in an action upon 
an alleged indebtedne^ an allegation in the complaint 
of non-payment is essential ; while the Locklin case is 
authority for the proposition that « when a specifio sum 
of money is made payable by the agreement of the parties 
upon demand, at a specified time, at a particular place, as 
against the original debtor, no demand at the time or 
place prior to the commencement of the suit is necessary ; 
commencement of the suit is itself amifflcient demand." 
This latter case we do not regard as controlling, because 
we think there is a plain distinction between an allega- 
tion of demand and one of non-payment. Thus, though 
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it may not be necessary, as held in the Locklin case, to 
allege a demand, it has been held in the Lent case necessary 
to allege non-payment. These two, demand and non-pay- 
ment, seem to os separaible, and while Locklin v. Moore 
is controlling in a like case upon the question of demand, 
it still follows logically that where non-payment is an 
essential allegation of phuntifTs cause of action, it should 
be proved. 

In Knapp v. Boche, 94 JV. T. 239, it was held that 
where a complaint contains an allegation of non-payment 
as a necessary and material fact to constitute the cause of 
^action, proof of payment is admissible under a general 
denial in the answer ; and the rule is thus stated in the 
opinion : ^^ While it is generally true that a defense of 
payment is inadmissible under a general denial, this is not 
so when the fact of non-payment is alleged in the com- 
plamtasa necessary and material fact to constitute a cause 
•of action (citing cases). It is always competent to prove 
under a general denial any f a<;t tending to controvert 
^e material affirmative. aUegations of a complamt." 

These cases do not meet the precise question under dis- 
cussion, being authorities only upon the point as to what 
•defenses must be pleaded to be available ; and the rule 
deducible from them is correctly stated in Baylies' Code 
Pleadings and Forms (p. 235), as follows : '' A defense 
which confesses and avoids a cause of action cannot be 
given in evidence under an answer containing simply a 
general denial of the allegations of the complaint. Such 
defenses must be pleaded to authorize evidence thereof to 
be given on the trial. * * * The cases are uniform 
that under a general denial the defendant cannot prove a 
defense founded upon new matter. A defendant who re- 
lies upon payment as a defense must plead it, even though 
the complaint alleges non-payment, unless such allegation 
is necessary and material to the statement of a cause of 
-action." And in Bliss on Code Pleading (p. ), refer- 
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ring to the plea of payment, it is said: ^The plea of pay* 
ment is new matter. The claim is plausible that inas- 
much as no cause of action can arise upon a contract 
without its breach, inasmuch as the breach — as non-pay- 
ment — ^must be alleged, it becomes part of the plaintiff's 
case and is involved in a general denial But whether in 
an agreement, as to pay money, it is incumbent upon the 
defendant to plead the fact of payment as new matter 
should upon principle depend upon the necessity of show- 
ing the fact of non-payment as part of the plaintiff's case. 
If he is bound to prove in the first instance that the {MH)m- 
issory note has not been satisfied, or that the price for or 
value of the work and labor of the property sold has not 
been paid, then the default should be so affirmatively 
stated that the issue may be taken upon it, and the fact 
of payment does not become new matter. If, on the 
other hand, is is sufficient for him in making his prima 
facie case to establish the agreement or the work or sale,, 
with the price or its value, and if the obligation thereby 
created has been discharged — as by payment — ^it becomes 
the duty of the defendant to prove that fact, then such 
fact is new matter to be specially pleaded." 

The general rule of pleading under the Ck)de is, that a. 
defendant by a general denial puts in issue every fact 
which it is necessary and material for the plaintiff to 
allege to constitute his cause of action. Here it is oon« 
ceded that non-payment of the rent was a necessary and 
material fact to be alleged in the complaint to constitute 
plaintiff's cause of action, and it should logically follow 
that a general denial of such allegation puts in issue 
the fact of non-payment. Upon an issue thus raised, the- 
burden is on the plaintiff to prove the facts necessary and 
material to his cause of action. 

To summarize, then, the logical rule of pleading should 
require, where a general denial is interposed, proof by 
the plaintiff of every allegation essential to his cause o£ 
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action. Therefore, where it is necessary to allege de* 
mand and non-payment, proof must be given of such alle- 
gations. In actions, however, where allegations, such as 
demand and non-payment, are not essential to the plaint- 
iff's cause of action, then payment is an aflirmative de- 
fense and, to be proved, must be specially pleaded, a gen- 
eral denial not being sufficient to admit of such proof. 
The distinction between the two lies in the fact that in the 
former plaintiff has to allege and prove non-payment as 
part of hia cause of action ; while, in the latter, the 
defendant confesses the cause of action, but seeks to 
avoid it by pleading and proving payment, which is new 
matter. In the case at bar, the plaintiff concluded that 
no proof of non-payment was needed, and none was 
offered ; and in this condition of the record the Court 
directed the verdict against the defendant. As we have 
endeavored to point out, this seems illogical and contrary 
to the rule that the judgment must be aeetmdum allegata 
et probata ; and for this error, as to this cause of action^ 
there must be a new trial. 

The second cause of action is for the value of the use 
and occupation of the premises. It is insisted by the 
appellant that there is no evidence in the case that the 
reasonable value of the u^ and occupation was the 
amount claimed, or that such amount ^^ now remains 
wholly due and unpaid." We do not deem it necessary 
to decide whether this contention is sound, for, in view 
of the conclusion which we have reached upon the first 
point, there must be a new trial as to both causes of 
action. Goodsell v. W. IT. Tel. Co., 109 iT. Y. 147. That 
case decides that where in an action at law to recover 
money only the complaint sets up two causes of action^ 
and a judgment for a gross sum has been rendered in. 
favor of the plaintiff, the Genera Tenn has not authority 
to affirm the judgment as to one cause of action and 
reverse it and grant a new trial as to the other. See, also^ 
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PoUett r. Long, 56 iT. Y.201; Story t?. N. Y. & H. R. R 
Co., 6 id. 85. 

The judgment is therefore reversed and a new trial 
•ordered, with oosts to appellant to abide the event. 



All concur. 



COURTNEY et al. v. EIGHTH WARD BANK OP 

BROOKLYN. 

"OiTT CouBT OF Bbooklyk, Gensbal Tebm, Novehbeb, 

1895. 

§§ 649, 650. 
Warrant of attachment — what is a eertifled copy. 

A copy of a warrant of attachment, with the title of the action and 
the words **acopy,*' '* warrant of attachment/' indorsed thereon, 
and containing a notice of the property attached signed by the 
sheriff which copy is served by the sheriff upon the holder of the 
property. Held, to be a certified copy of the warrant of attach- 
ment, within the requirement of section 649 of the Code of Civil 
Procedure. 

-{Decided November, 1895.) 

Appeal by plaintiffs from judgment of trial term in 
favor of defendant. 

Par sons J Shepard <& Ogden^ for appellants. 

Tunis O. Bergen^ for respondents. 

Yan Wyck, J. — Sheriff Courtney claims to have levied 
an attachment granted by Justice Vaun, of the Supreme 
Court, in the action of Edward F. Rice against the Cowles 
Engineering Company, upon the credit of the latter for 
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$1,485.46 in the defendant bank. Judgment was rendered 
in favor of the defendant, and . from that this appeal i& 
taken. 

The Code of Civil Procedure (section 649, subd. 8)- 
provides that property incapable of manual delivery may 
be attached " by leaving a certified copy of the warranty 
and a notice, showing the property attached, with the per- 
son holding the same," and section 650 provides that such 
person must furnish the sheriff a certificate specifying the 
property so held. On August 26, 1893, the sheriff left 
with the defendant a copy of such warrant of attachment^, 
with the title of the action and the words, " a copy,*' 
'^ warrant of attachment," endorsed thereon, and also witb 
the following indorsement thereon, duly signed, viz. : 

"To Eighth Ward Bank: You are hereby notified 
that the deposit of the Cowles Engineering Co. in your 
bank and the indebtedness owing it by your bank is hereby^ 
attached by virtue of the annexed warrant. Dated Aug^ 
26, '93. John Courtney, Sheriff ; J. Cunningham, Deputy" 
(Plaintiff's Exhibit I, p. 39). 

The defendant failing to furnish a certificate of indebt* 
edness, in accordance with certificate 650, the sheriff, by 
letter of September 9, reminds the defendant that, on 
August 26, 1898, he served on it this copy of attachment, 
and requests it to furnish such certificate (Defendant's 
Exhibit B, p. 49), which the defendant does on September 
12th (Plaintiff's Exhibit Q, p. 41). 

The referee herein decided that this levy on August 
26, 1893, was fatally defective, in that the copy of the 
warrant of attachment left with the defendant was not a 
certified copy. If he was in error in this respect, then the 
judgment herein must be reversed. The original warrant 
of attachment is always delivered to the sheriff. There- 
fore, it is a certification by him that is called for. Crocker, 
Sher. (3d ed.), p. 642, forms Nos. 140 and 141 ; Hayden 
V. Bank, 130 iT. Y. 146 ; 29 iT. R 143. Furthermore, the 
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courts have favored a liberal rather than a strict constmc- 
tion oty and a substantial rather than a technically, exact 
compliance with the provisions of section 649 of the Code 
of Civil Procedure. Hayden v. Bank, 130 iV^. Y. 146 ; 29 
iT. K 143 ; Warner v. Bank, 115 iT. T. 251 ; 22 JT. JS. 
172 ; O'Brien v. Insurance Co., 56 iT. Y. 52 ; Adams v. 
Speelman, 39 Jlun^ 35. To certify "is to testify in 
writing." Am, Law Diet. The plain object of this pro- 
vision is to furnish the holder of such property a written 
declaration of the official custodian of the warrant of at- 
tachment, under his hand that the paper left with him is 
a copy. The sheriff did leave with defendant a copy of 
auch warrant, with the indorsement thereon, " a copy," 
^^ warrant of attachment," and did inform defendant in 
writing, under his hand, that he attached the Cowles 
Engineering Company's deposit by virtue of the annexed 
warrant of attachment, the paper so served. We think 
the sheriff has substantially complied with this provision. 
Judgment must be reversed, and new trial ordered, 
with costs to abide the event. 

CLSiiENT, C. J., and Osbobnb, J., concur. 



Matteb of antoine KUPPANER. 
Subbooate's Coubt, Nbw Yobk County, Decembeb, 1895. 

§§ 2647, 2648, 2649, 2653 A, 2694. 

Proceeding for revocation of probate^^when barred by Judgment pre^ 
vioudy renderedr-neee89arypartie9~per$onal property governed 
by law of the domieUe. 

A party to an action ' brought under section 2053 A of the Ckxle of 
Civil Procedure to determine the validity of tlie probate oi • will. 
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who has been duly served with the summons and appeared and 
> answered by attorney is concluded by the judgment rendered 
therem, and may not subsequently maintain an action for the 
revocation of the will 

The mere fact that necessary parties are not before the Court on a 
trial does not oust the Court of jurisdiction so far as the persons 
are concerned who are made parties to the action, and the only 
effect of such omission is that the judgment is not binding upon 
a party who has been omitted. 

The succession to an intestate's personal proi)erty is governed by the 
law of the actual domicile of the intestate at the time of his 
death, and it devolves upon those entitled to take it as next of 
kin, according to the law of such actual domicile. 

iDecided December^ 1895.) 

Proceeding for revocation of probate of a wilL 
Isaac N. Miller j for petitioner. 

Imovus H. Ca/mton^ for proponent. 

Arnold, J. — ^This is a proceeding for revocation of pro- 
bate of the will of the decedent, under section 2647 of the 
Code. The sole petitioner is Barbara EUensohn, the half- 
sister of the testator, and a person interested in his estate. 
All parties entitled thereto under section 2649 have been 
duly cited herein, and all oppose the revocation except one 
Anna Kristof , an infant, who appears by guardian and 
files an answer admitting the allegations of the petition 
in respect to the invalidity of the will. Upon the open- 
ing of the case the respondents, with the exception above 
stated, moved for a dismissal of the proceedings upon 
grounds set forth in then* respective answers. These are, 
first, that the proceeding was not commenced within the 
period limited by section 2648 of the Code ; second, that 
the petitioner is estopped from maintaining such proceed- 
ing by reason of a judgment entered in an action to which 
she was a party, brought in the Supreme Court of this 
fitate by the executors of the will, under section fl653A 
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of the Code, to determine the yalidity of the probate whick 
is herein attacked, and which jud^ent established sach 
validity. It appears from the judgment roll in such action, 
which is put in evidence here, that Barbara Ellensohn 
was made a party defendant in the action, was duly 
served with the summons therein and appeared and an- 
swered by attorney, and is concluded by the judgment, 
which adjudges that the will is valid. This action waa 
brought within one year after the will had been admitted 
to probate. The Legislature, in enacting section 2653A, did 
not repeal the other sections of the Code providing for 
proceedings for revocation of probate, and the intention 
appears to have been to embrace the provisions of section 
265dA, within the existing system, not to substitute it 
therefor. Long v. Rodgers, 79 JTutiy 443. It is expressly 
stated in that section that the verdict in an action brought 
thereunder shall be conclusive as to real or personal 
property, with exceptions which it is not claimed apply 
to this case. As the petitioner herein was a party to and 
is bound by the judgment in the Supreme Court action, she^ 
is concluded from further questioning the validity of the will 
and its probate, and further prosecution of the proceeding 
on her part in this Court for revocation of the probate would 
be futile. Matter of Peaslee, 73 Sun, 113 ; Msbtter of Soule,. 
19 ^. Y. State Rep. 532. The petitioner, however, insists 
that the judgment is void because the plaintiffs in the action 
were permitted by an order of the Supreme Court to dis* 
continue as against the infant defendant Anna Kristof , the 
contention being that as the statute provides that certain 
specified classes of persons must be made parties to actions 
brought under it, a trial could not be had until all such 
parties were regularly before the Court so as to be bound 
by any judgment entered therein. Opposition was made 
on behalf of the infant to the application for a discontin- 
uance of the action against her, but the motion was 
granted, the Court holding that the infant had no possible 
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interest except under the testator's will, that. she was not 
one of the next of kin, and that her grandmother (the 
petitioner herein), who is a next of kin, was bound by the 
judgment. From the order entered on this motion no 
appeal was taken, but thereafter an application was made 
by the petitioner Barbara EUensohn at Special Term, to 
vacate the said judgment establishing the wiU, upon the 
ground that the whole judgment should be vacated as to 
all the defendants because it had been as to the said infant, 
that the latter had not been properly served, and that aU 
proceedings at and after the trial were void, although par- 
ticipated in by the adult defendants, the claim being that 
the statute peremptorily requires that a trial shall not be 
had until'aU necessary parties are regularly before the 
Court. This application, however, was denied, it being 
held that it had already been adjudged by the order dis- 
continuing the action against the infant that the latter 
was not a necessary party, that question having been 
necessarily involved in the disposition of that matter. 
From the order entered denying the motion to vacate the 
judgment the petitioner appealed to the General Term, 
which affirmed the order, holding that the mere fact that 
necessary parties are not before the Court on a trial does 
not oust the Court of jurisdiction so far as the persons 
are concerned who are made parties to the action, and the 
only effect of such omission is that the judgment is not 
binding upon a party who Jbas been omitted. Keyes v. 
EUensohn, 82 ITun, 13. On appeal to the Court of Ap- 
peals the order was again affirmed, without opinion. 144 
iT. Y. 700. It seems to be thus definitely established 
that even if the infant, Anna Kristof, was a necessary 
party to the action brought to establish the will, the omis- 
sion to make her such party is not available to Mrs. 
EUensohn for the purpose of attacking the judgment. 
The guardian of the infant nevertheless contends that, even 
if the petitioner is estopped from maintaining the present 
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proceeding by reason of this judgment, still his ward may 
continue the same by reason of her having by her answer 
admitted the allegations of the petition in respect to the 
invalidity of the will, and asked that the prayer of the 
petition be granted. This proposition is untenable. There 
is no provision of law wliich authorizes the substitution 
of an assenting respondent in these proceedings, in the 
place of the petitioner. See Matter of Soule^ 19 ^. Y. 
State Rep. 556. The infant was made a party to the 
proceedings solely by reason of the contingent interest 
demed to her by tlie will, and it is quite apparent that 
she could not have instituted the proceeding for revocation 
herself; the only parties who are entitled to maintain 
such a proceeding being those interested in the estate : 
that is, the husband and wife, heirs-at-law or next of 
kin, who would share in the estate in case of intestacy, 
the proceeding being one to remove the obstacle presented 
to such distribution by the existence of the will. In 
order to overcome this difficulty, the guardian has put in 
evidence the laws of Austro-IIungary, where the minor, 
as well as her parents and her grandmother, Mrs. Ellen- 
sohn, reside, from which it appears that there is a limita- 
tion on the right of parents in that country to disinherit 
their children, except under certain prescribed con- 
ditions, and he claims that therefore his ward has an in- 
terest in the estate which must at some future period come 
to her through her said grandmother. But the succession 
to an intestate's personal property (and this testator's 
estate exclusively consisted of personal property) is gov- 
erned by the law of the actual domicile of the intestate 
at the tnne of his death, and it devolves upon those en- 
titled to take it as next of kin, according to the law of 
such actual domicile, and as the decedent was at the time of 
his death an actual resident of and domiciled within the 
State of New York, the laws of that State in respect to 
such succession must prevail, and imder those laws the 
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said infant would not, in case the testator died intes- 
tate, be entitled to any interest whatever in his estate. 
Section 2694, Code. The first ground upon which the 
motion to dismiss is made is also, I think, well taken. It 
is claimed on the part of the petitioner that she filed her 
petition within one year after the recording of the decree 
admitting the will to probate, and this she insists is the 
date when the record of the probate proceeding was re- 
mitted from the Court of Common Pleas (where that pro- 
ceeding was had) to and filed in this Court. The decree 
admitting the will to probate was actually entered and filed 
in the office of the clerk of the Court of Common Pleas more 
than a year before the filing of the petition, and I am of 
opinion that any proceeding for the revocation of such 
probate should have been initiated within one year there- 
after, and it is conceded that this has not been done here. 
The motion to dismiss the proceeding is granted. 



O'SULLIVAN V. K Y. ELEVATED K. R. CO. et al. 

New Yobk Superior Court, Special Term, November, 

1895. 

§§ 544, 757. 

Survival of eatue of aetionsubstitution of representatives of de- 
ceased plaintiff —supplemental bill. 

In an application under section 757 of the Code of Civil Procedure to 
substitute the representatives or successors in interest of a de- 
ceased sole plaintiff as plaintiffs in the action where the cause of 
action survives and continues, and where their successorship in 
title to the property by operation of law is undisputed ; the Court 
must grant the order without compelling the issuance of supple- 
mental pleadings. 

Where a party has had his day in Court, and been given an oppor- 
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tunity Of litigating an issue or contesting facts alleged, and fails 
to do so, he cannot afterwards complain of the adjudication 
made against him or be again permitted to open or question the 
matter so adjudicated. 
{Decided November, 1895.) 

Application for order substituting representatives of 
deceased plaintiff as plaintiffs in an action. 

EvartSy Choate (& BeamaUy for the application. 

Davies <& HappaUo, opposed. 

MoAda3C, J. — The sole plaintiff has died, and the cause 
of axstion, which is in equity, survives wid continues. 
Plaintiff's administrator and the committee of the prop- 
erty of his widow ajid his heu^at-law are his representa. 
tives and successors in interest in respect to the premises 
involved in the litigation, known as Nos. 92, 148-152 
Pearl street. The Code (§ 757) provides that upon the 
death of the plaintiff, " The Court must, upon a motion, 
allow or compel the action to be continued by or against 
his representative or successor in interest." The proposed 
plaintiffs make the appUcation themselves, by petition 
duly verified by one of them familiar with the facts, and 
none of the allegations of the petition is denied or con- 
troverted. No answer to the petition has been made, ex- 
cept by the demand that if the action be revived it must 
be upon a supplemental bUl, to which the defendants may 
take issue upon the alleged devolution of interest. The 
question raised came up in Garvey v. Owens, 115 ^. Y. 
p. 671, which was an action by the owner of real propei^y 
to compel specific performance of an agreement to pur- 
chase. The sole plaintiff died before trial, and his sole 
heir-at-law was substituted, and the suit directed to be 
continued in his favor. Upon the trial defendant's coun- 
sel objected to proceeding, on the ground that by section 
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644 of the Code it was necessary for the plaiatiflf to have 
obtained leave to serve and to have served a supplemental 
complaint alleging the facts in regard to the death of the 
former plaintiff. The objection was overruled, and ex- 
ception taken. Defendants then objected to the admission 
of evidence as to the death of the sole plaintiff and the 
devolution of title to the substituted plaintiff ; this ob- 
jection was also overruled, and exception taken. The 
General Term held that under section 757 " there was no 
necessity for serving a supplemental or amended com- 
plaint," and a judgment in favor of the plaintiff for the 
relief demanded was sustained. 9 St. li. 227. On affirm- 
ing the judgment the Court of Appeals wrote no opinion. 
The question as to the necessity of a supplemental com- 
plaint^ was a vital one, and the Court of Appeals must 
have approved of the ruling of the Court below on that 
point, for the former Court has several times held that 
where it haa affirmed a judgment without opinion it must 
be assumed that it has approved of the opinion of the 
Court below upon every question necessary to a decision 
of the case. Higgins v. Crichton, 98 If. Y. 626 ; In re 
"Wooisey, 95 id. at p. 141 ; Hobson v. Dale, id. at p. 610. 
The defendants urge that if the application is granted 
without requiring supplemental pleadings, the order sub- 
stituting the petitioners would be conclusive as to the 
question of their title. Citing Isham v. Davidson, 3 jT. d& 
C. 745 ; Powers' Case, Z1 St. li. 893 ; Smith v. Zalinski, 26 
Ifun^ 225, aflPd 94 Jf. Y. 519. In the case last cited 
there was not, as here, the death of the sole plaintiff, but 
a transfer of his interest after the action was begun. It 
does not hold that in the event of the substitution of a 
plaintiff the Court must order supplemental pleadings, 
but that a transfer or devolution of plaintiff's interest 
after issue joined " is usually a formal matter in which 
the defendant has no concern except to be protected from 
a double claim. In all other respects, the vital issues of 
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the litigation remain unchanged, and they only are to be 
tried ; " and that " on the hearing " (of the motion to sub- 
stitute) " the applicant must establish his ownership and 
the defendant may deny it. If there be doubt about it, 
the Court may deny the motion and order the action to 
proceed, irrespective of any such transfer. K there be no 
doubt about it, or the defendant by default or silence 
admits it, the Court may order the substitution ; and even 
then, if justice or safety requires, it may order an amend- 
ment of the pleadings ' or other^vise.' By this process 
the defendant has ample chance to understand and contest 
the new ownership. If on the motion he raises the issue 
the Court may decide it, or order such supplemental 
ple«adings beyond the mere substitution, as to carry the 
contested issue over to trial." The application is not 
under saction 544 of the Code, for leave to serve a supple- 
mental bill, but under section 757, which gives the peti- 
tioners the undeniable right to revive the action where, 
as in this instance, their successorship in title to the prop- 
erty by operation of law is undisputed. Under section 
121 of the former Code a supplemental complaint was 
necessary only in cases where the motion to revive was 
made after the expiration of one year from the plaintifTs 
death. Green v. Bates, 7 IIoio. Pr. 296. This provision 
was carried into the new Code in 1877 (§ 757), but was 
expunged two years afterwards (L. 1879, p. 607) ; so that 
the course of legislation puts at rest any question as to 
the established practice. The only questions presented 
for determination are, whether the plaintiff has died, and 
has interest in the cause of action passed to the petitioners. 
If the defendants at the hearing had tendered an issue 
upon the subject by disputing the facts alleged, it might 
have been tried and decided then and there, and it is upon 
this theory that the order is held to be conclusive at the 
trial (Underbill v. Crawford, 29 Barb. 664 ; Washoe Tool 
Co. V. Ins. Co., 7 Hun, 77, aff'd m N. Y. 613) ; the prin- 
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ciple being that if a party has had his day in Court, and 
been given an opportunity of litigating an issue or con- 
testing facts alleged, and fails to do so, he cannot after- 
wards complain of the adjudication made against him or 
be again permitted to open or question the matter so 
adjudicated. The defendants having raised no issue, but 
impliedly conceded the facts alleged, they failed to show 
any necessity for a supplemental bill. It is therefore 
difficult to conceive why an order to which the petitioners 
have proved themselves entitled as of right should be 
withheld, simply because the law might impress upon it 
at a subsequent stage of the litigation a result which fol- 
lows nearly every judicial determination almost as of 
course. To order a supplemental complaint as to facts 
undisputed, and perhaps indisputable, would be to sacri- 
fice substance for form and encourage delay — an undesir- 
able object to all well-intending litigants. Presumptively, 
the defendants cannot be " injuriously affected or exposed 
to the danger of another recovery " (Washoe Tool Co. v. 
Ins. Co., 7 Ilurij 77, aff'd (j6 N. T. 613) ; and if a state 
of facts exists which would overcome the j^rirna facie case 
required to be made, the same should be presented to the 
Court in opposition to the motion to continue, or subs^ 
quently. Obviously no harm can come to the defendants 
from granting the petitioners' application. 

The motion must be granted, and without prejudice 
to the proceedings already had. 
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MART A. MORRIS, Respondent, v. XEW YORK, 
ONTARIO AND WESTERN RAILWAY CO., Ap- 
pellant. 

Court of Appeals. 

§834. 

Phyneian and patient— loaiver of right ofsecreeyas to information 

gained in professional capacity. 

In an action for personal injuries, the plaintiff by calling one of two 
physicians who had attended her, and not the other, as her own 
witness, and requiring him to disclose the facts and results of the 
examination and consultation, and make public what took place 
between the plaintiff and her two physicians, has waived the 
privilege of secrecy given under section 834 of the Code of Civil 
Procedure and can no longer impose silence on the other physician. 

The considerations and reasons upon which the statute was ft>unded 
no longer exist when full disclosure is made by either with the 
consent of the patient, and every party to the transaction thus 
disclosed is relieved from any injunction of secrecy. 

In order to impeach the testimony of a witness by showing some act 
or omission at the consultation or afterwards by him contra- 
dictory of, or inconsistent with, his testimony at the trial, the 
specific question should first be put to him, and if denied or at 
least not admitted, should then be propounded to the impeach- 
ing witness. 

(Decided December, 1895.) 

Appeal from a judgment of the Greneral Term, Second 
Department, afltening a judgment entered upon the 
verdict of a jury in favor of the plaintiff in an action to 
recover for personal injuries received in a railway ac- 
cident. 

William Vanamee, for appellant. 

Williaiii F. O'NeiU^ for respondent. 

O'Brien, J. — The responsibility of the defendant for 
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the personal injuries for which tlie plaintiff recovered in 
this case depended upon questions of fact. The questions 
with respect to the defendant's negligence and the plaint- 
ifTs viegligence contributing to the injury, as well as the 
nature and character of the contract under wbich the 
plaintiff was in the defendant's cars as a passenger, were 
all properly submitted by the learned trial Judge to the 
jury. 

The only questions involved in this apj)eal arise upon 
exceptions taken by the defendant's counsel to the ex- 
clusion of certain evidence, offered by him, bearing upon 
the extent and nature of the plaintiff's injuries, and, 
hence, upon the question of damages. It appears from 
the record that about the time of the commencement of 
this action, two physicians attended the plaintiff for the 
purpose of making an exannnation of her case, and ascer- 
taining the extent and nature of the injuries which she 
received in the accident when in the defendant's cars. 
The plaintiff herself called one of them as a witness in 
her behalf, at the trial, who gave important testimony 
with respect to the extent and character of the injury. 
His testimony tended to show that the plaintiff was af- 
fected with some spinal trouble as the result of the ac- 
cident. This opinion was based mainly upon the result 
of the personal examination of the plaintiff's person which 
he had made upon the occasion referred to with his associate 
physician. It appeared that both attended together, and 
after removing the plaintiff's clothing, made an examina- 
tion of her person with special reference to the existence 
of some disease of the spine as the result of the accident. 
But the plaintiff did not call, the other physician, and 
before the close of the proofs the defendant called him 
and propounded to him certain questions, intended to 
elicit his opinion as to the nature and extent of the plain- 
tiff's injuries from his observation and examination of her 
person on the occasion referred to. These questions were 
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all objected to as inadmissible under section 834 of the 
Code. The Court sustained the objection and the defendant 
excepte<l. These exceptions fairly raise the question as to 
the defendant's right to the testimony of the witness. The 
leumed .counsel for the defendant contends that it should 
have been admitted, for the reason that the physician did 
not attend in any professional capacity, but for the purpose 
of qualifying himself as a witness, and that the examina- 
tion was not for the purpose of enabling him to prescribe 
for the plaintiff. It is qtlite true that before this testimony 
could properly be excluded it must appear that the rela- 
tion of patient and physician existed between the plaint- 
iii and the witness, and we think that it appears quite 
clearly in the record that the witness went to the plaint- 
iff's house, on the occasion when he made the examina- 
tion, as a consulting physician, and that all the informa- 
tion that he acquired with reference to her condition wa» 
in that capacity. Moreover, it appears that the witness 
had been, untU a short time before, the plaintiff's regular 
physician, and that she consulted him with reference to 
the injury in question. There can be no doubt upon the 
facts that both physicians attended the plaintiff upon the 
occasion of the examination as her physicians, in order to 
prescribe, or at least to diagnose the case, and to give 
such opinion and advice as the nature of the injury re- 
quired. 

It is also urged that the questions put to the witness 
and excluded were admissible for the purpose of impeach- 
ing the other physician who had been sworn by the plaint- 
iff. Without reference to the answer which the plaintiff's 
counsel makes to this point, namely, that this method of 
introducing the testimony would be a plain evasion of the 
statute, it is quite sufficient to say that the questions were 
not framed in such a Avay as to permit an answer for the 
purpose of impeachment. In order to present such a 
point the record must show that some specific question 
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was put to Dr. Payne, the physician sworn by the plaintiff, 
as to some act or admission at the consultation or after- 
wards by him, contradictory of or inconsistent with his 
testimony at the trial which was answered in the negative, 
or at least not admitted, and that the same question was 
propounded to Dr. De Kay, the physician called by the 
defendant and the impeaching witness. An examination 
of the record shows that this rule was not complied mth, 
and the testimony was not, therefore, admissible upon any 
ground now urged by the defendant. The only ground 
upon Avhich the exceptions can be sustained is that the 
plaintitf by requiring one of the physicians as her own 
witness to disclose the facts and results of the examination 
and consultation and make public what took place between 
the plaintiff and her two physicians, has AA^aived the 
privilege and can no longer impose silence on the other. 
It is a case where two physicians attended the patient, 
both holding professional relations to her, and in a suit 
in which the nature and extent of her injuries (as then 
appearing) is the important inquiry, she calls one of them 
and the defendant the other. She has the right, unques- 
tionably, to avail herself of the testimony of the one 
which she thinks will be the most favorable for her case, 
but the question is whether she can at the same time 
deprive the defendant of the benefit of the testimony of 
the other. If she elects to waive her privilege as to one 
and requires him to make the consultation public and to 
disclose the information, docs she not, necessarily, waive 
it as to to the other ? If this is not so the statute would 
seem to be a serious obstacle in such cases to the attain- 
ment of truth and justice. Tlie proposition that a patient 
who has retained or employed two or more professional 
men, under such circumstances that none of them are 
permitteil to disclose the information thus obtained ex- 
cept with his consent, can call one of them as a witness to 
disclose what took place when all were present, and at 
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the same time enjoin silence on all the rest, appears to be 
so unfair and unreasona])le that it challenges investigation 
before accepting it as a rule of law. The statute pro- 
vide$ that the physician may be called as a ^vitness when 
the patient expressly waives the privilege. It is held 
that such waiver may be made on the part of the patient 
by calling him as a witness. In re Coleman, 111 N, Y. 
220 ; Rosseau v. Bleau, 131 N. Y. 177 ; 118 N. Y. 77. 

In this case it was the privilege of the plaintiff to insist 
that both physicians should remain silent as to all infor- 
mation they obtained at the consultation, but she waived 
this privilege when she called Dr. Payne as a witness and re- 
quired him to disclose it. The plaintiff could not sever her 
privilege and waive it in part and retain it in part. If she 
waived it at all, it then ceased to exist, not partially, but 
entirely. The testimony of Dr. Payne having been given in 
her behalf, every reason for excluding that of his associate 
ceased. The whole question turns upon the legal conse- 
quences of the plaintiff's act in calling one of the physicians 
as a ^vitness. She then completely uncovered and made 
public what before was private and confidential. It 
amounted to a consent on her part that all who were present 
at the interview might speak freely as to what took place. 
The seal of confidence was removed entirely, not merely 
broken into two parts and one part removed and the 
other retained. 

I have not been able to find any controlling authority 
in this Court in support of the idea that the waiver ap- 
plied only to the witness that the plaintiff called. On 
the contrary, the principle decided in McKinney v. Grand 
St. R. R. Co., 104 iT. Y. 352, supports the views herein 
expressed. That was a case where the plaintiff called and 
examined her own physician as to her physical condition 
on the first trial. On a subsequent trial he was called by 
the defendant, and the same objection was made to his 
testimony that was made in the case at bar. This Court 
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held that it was admissible on the ground that the statu- 
tory prohibition having once been expressly waived by 
the patient, and the waiver acted upon, it could not be 
recalled, but the information was open to the considera- 
tion of the entire public, and the patient was no longer 
privileged to forbid its repetition. The reasoning of 
Chief Judge Ruger in support of these propositions in that 
case is applicable here. It furnishes a safe basis for hold- 
ing that when a waiver is once made it is general and not 
special, and its effect cannot properly be limited to a 
particular purpose or a particular person. 

After the information has once been made public no 
further injury can be inflicted upon such rights and inter- 
ests of the patient as the statute was intended to protect, 
by its repetition at another time or by another person. 

In Marx v. Man. R. R. Co., 56 Ifuny 575, it was held 
that the plaintiff by testifying to what had taken place 
between himself and his physician had waived his right to 
object to the examination of the latter when called as a 
witness for the defendant. 

In Treaner i^. Man. R. R. Co., 28 Abk iV. C. 47, it was 
held that the plaintiff by simply disclosing, as a witness, 
his physical condition in consequence of the defendant's 
acts, waived the right to object to his physician's testi- 
mony when called by the defendant. I have not been 
able to find that either of these cases came to this Court. 
The one last cited certainly pushes the principle too far. 
The other may also be open to some doubt, and both are 
cited, not as controlling authority, but in order to show 
the views that very able jurists have entertained with 
respect to the construction of the statute. 

In Hope V. T. & L. R. R. Co., 40 ITuri, 438, it was held 

that the plaintiff by Avaiving her right to object in respect 

• to one physician, whom she had called as a witness in her 

own behalf, did not thereby waive her objection to the 

examination of other physicians who had attended her at 
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other times when called by the defendant. This case was 
affirmed in this Court, without an opinion (110 iT. Y. 643), 
by a bare majority. It, however, presented a very dif- 
ferent question from the one involved in the case at bar. 
The question here arises with respect to a single consul- 
tation or interview between the plaintiff and the two 
physicians, and not to separate and distinct transactions 
with as many different physicians. In the latter case 
there is good reason for holding that the waiver of the 
privilege applies only to such consultations or transactions 
as the witness who is required by the patient to make the 
disclosure has participated in. That rule is broad enough 
for this case. 

The case of Record ^^ Tillage of Saratoga Springs (46 
Ilfoi^ 44vS) was undoubtedly quite similar, if not identical 
in its facts, ^nth the case at bar. The testimony of the 
associate physician was excluded, and the General Term 
affirmed the decision. The case was decided by two 
Judges, and it is evident from the opinion of one, at least, 
that the decision turned upon the broad prohibitory words 
of the statute, and not upon the provision which permits 
the patient to waive the objection. These words are 
certainly broad enough to prohibit the testimony of every 
physician who has obtained information in a professional 
capacity, but the statute does not attempt to define what 
shall in any case constitute a waiver. That is left to be 
determined by the Courts with reference to the facts of 
every case, upon general principles of reason and justice. 

AVhile the case last cited subsequently came to the 
Second Division of this Court, it was affirmed without an 
opinion (120 ^V. Y. C46). In this condition of the authori- 
ties we must regard the question as stiU open. We think 
that a construction of the statute which permits a patient 
who has been attended by two physicians at the same 
examination or consultation to call one of them as a wit- 
ness to prove what took place or what he learned, thus 
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making public the whole interview, and still retain the 
right to object to the other, is unreasonabfe and unjust, 
and should not be followed. The waiver is complete as 
to that consultation when one of them is used as a witness. 
The considerations and reasons upon which the statute 
was founded no longer exist when full disclosure is made 
by either with the consent of the patient, and every party 
to the transaction thus disclosed is relieved from any in- 
junction of secrecy. The patient cannot limit the scope 
or effect of the waiver when made any more than she can 
recaU it. When the plaintiff in this case called one of the 
physicians who disclosed the whole consultation, the law 
determined the legal effect of that act, irrespective of any 
mental reservations on her part. Upon every principle of 
reason and justice this act amounted to a waiver of the 
right to object to the testimony of the other physician 
when called by the defendant, as to the same transaction. 
For these reasons we think the testimony excluded was 
admissible, and that the judgment must be reversed and 
a new trial granted, costs to abide the event. 

All concur. 
Judgment reversed. 
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MARION E. STONE, Appellant, v. ALVAH D. 

PRATT, Respondent. 

SuPBEHE CouBT, General Term, Fifth Depastuekt, 

OCTOBEE, 1895. 

§§ 641, 723. 

Attachment— not an original process— power of the Court to amend 
the toarrant — the word " must " not mandatory in statutes. 

The attachment under our Code is not an original process by which 
an action is commenced ; it is a mere proceeding in an action. 
Its office m to obtain possession of and hold the debtor's property 
until the recovery of the judgment, and thereby prevent him 
from fraudulently disposing of it. 

There is nothing in section 641 of the Code of Civil Procedure ex- 
pressly providing or which indicates that the Legislature intended 
that a failure to fully state the grounds for the attachment should 
necessarily make it void, and the Court therefore had the inherent 
power to make the amendment. The attachment being a process 
in the action, power to amend it was given tlie Court by section 
723 of the Code. 

The word ** must " in statutes is not to be construed as mandatory nor 
as operating to prevent an amendment in a proper case of an 
attachment, when the grounds of its issuance have been errone- 
ously stated. 

Held, that the Court has power, under section 728 of the Code, to 
amend a warrant of attachment by substituting the word ** and " 
for the word " or," in order to stat« correctly the grounds of the 
attachment. 

Cronin v. Crooks (143 N, Y, 852), distinguished. 

{Decided October, 1895.) 

^ Appeal by the plaintiff from an order of the Special 
Term, Monroe County, denying plaintiff's motion to 
amend a warrant of attachment heretofore granted, and 
also from an order vacating such attachment. 
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Thomas Raines^ for appellant. 
Clarence E, Shyster^ for respondent. 

Lewis, J. — A warrant of attachment was granted in 
this action on the 18th day of July, 1895. The grounds 
for the attachment were recited therein to be, " that said 
defendant has assigned, disposed of, or secreted, or is 
about to assign, dispose of, or secrete his property with 
intent to defraud his creditors." 

The attachment was executed, and the defendant 
moved to vacate and set it aside upon the ground, first, 
of the insufficiency of the affidavits upon which the war- 
rant was granted, and for the further reason that there 
was a failure to recite therein any ground for the attach- 
ment. The defendant's motion was based upon the 
original papers on which the attachment was granted. 

Plaintiff thereupon obtained an order for the defendant 
to show cause why the attachment should not be amended 
by substituting the word " and " for " or " in the clause 
in the attachment in which the grounds were recited, so 
that it would read, that said defendant " has assigned, dis- 
posed of, or secreted, and is about to assign," etc. 

The motions, by consent of the parties, were heard 
together. 

The Special Term justice held that the papers upon 
which the attachment was issued were sufficient to war- 
rant its issue, but that the grounds upon which it was 
granted were not properly stated in the warrant, and 
denied the plaintiffs motion to amend, for the reason 
that he concluded that he did not possess the power to 
grant the motion. 

Defendant's motion to vacate the attachment was 
granted. 

It was quite satisfactorily shown by the affidavits upon 

which the attachment was issued that the defendant had 
12 
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been fraudulently disposing of a iK)rtion of his property 
with the intent to defraud his creditors, and that he was 
about to assign, dispose of, or secrete the balance of it with a 
like intent. Tlie papers maxle a very meritorious case for 
the attachment, but in preparing the warrant, by inad- 
vertence plaintiiFs attorney used the word " or " instead 
of " and." 

It is provided by section 641 of the Code of Civil Pro- 
cedure that a warrant of attachment must be subscribed 
by the judge and the plaintiflTs attorney, and must briefly 
rQcite the ground for the attachment. 

The only question we are required to consider is whether 
the provision requiring the statement of the ground of 
the attachment is so far mandatory that the Court was 
powerless to correct the inadvertent error. It was not a 
xjase of a failure to state the ground for the reason that 
none in fact existed, for, as stated, the two reasons which 
the draughtsman intended to state, in fact, existed. 

The attachment under our Code is not an original proc- 
-ess by which an action is commenced ; it is a mere pro- 
>ceeding in an action. , This action was commenced by the 
service of the summons and complaint. The oflice of the 
attachment was to obtain possession of and bold the debt- 
or's property until the recovery of the judgment^ and 
thereby prevent him from fraudulently disposing of it. The 
office of the attachment was not to give the Court juris- 
diction of the action. 

The word " must " in statutes has been frequently con- 
-strued not to be mandatory. It was so held in Brinkley 
^. Brinkley (56 JV^. Y. 192) ; Jenkins v, Putnam (106 id. 
275) ; Spears v. Mayor, etc. (72 id. 442) ; The People 6a? 
Tcl. Cavanagh v. McAdam (28 Ilun^ 284) ; The People ^ 
rel. Lefever v. Supervisors of Ulster County (34 X. Y. 
268) ; Dutchess County Mut. Insurance Co. v. Van Wag- 
onen (132 id. 404). 

There is nothing in section 641 expressly providing or 
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which indicates that the Legislature intended that a failr 
nre to fuUy state the grounds for the attachment should 
necessarily make it void. There being nothing in the 
statute prohibiting it, the Court, we think, had the inherent 
power to permit the amendment. The attachment being 
a process in the action, power to amend it was given 
the Court by section 723 of the Code of Civil Procedure, 
which provides that the Court may at any stage of the 
action, in furtherance of justice, amend any process or 
other proceeding by correcting a mistiike, etc. 

Orders permitting amendments in similar cases have 
been sustained in the cases of Kissam v. Marshall (10 Ahi. 
Pr. 424) ; People ex rel. N. Y. C. & II: E. K. H. Co. v. 
Cook (62 Hun, 303) ; Gribbon v. Freel (93 N. T. 96) ; 
Peiffer v. Wheeler (76 Ilun, 280) ; The Thames & Mersey 
Insurance Co. v, Dimmick (51 N, Y. St Rep. 41) ; Kibbe 
V. Wetmore (31 Ilun, 424). 

In the latter case the attachment was issued upon the 
ground that the defendant was a non-resident of the 
State, which was the only ground stated in the attach- 
ment. The Court, on motion, allowed the writ to be 
amended by inserting therein that the defendant had dis- 
posed of his property with intent to defraud his creditors, 
and had kept himself concealed with like intent, and with 
intent to avoid service of process. 

The case of Cronin v. Crooks (143 N. Y, 352), upon which 
the respondent mainly relies to sustain the order, can, we 
think, bo distinguished from this case. There the affi- 
davit upon which the attachment was issued stated but a 
single ground, to-wit, that the defendant had assigned 
and disposed of her property with intent, etc. It was 
recited in the warrant of attachment that defendant 
*1 has assigned and disposed of, or is about to assign or dis- 
pose of, her property," with intent, etc. 

It was held that there was a failure to state any 
ground in the attachment for the reason that to state in 
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the alternative is to state neither 'the one nor the other 
fact. 

The question whether the Court below possessed the 
power to grant an amendment of the attachment was not 
presented to the Court for decision, for in Cronin v. 
Crooks, so far as it appears, no such motion had been 
made. The amendment asked for here was manifestly in 
the interests of justice, and would have been granted had 
the Court concluded that it possessed the power so to do. 

As we are of the opinion that the Court had the power 
to grant the relief, and that it was a very proper case for 
its exercise, the order vacating the attachment, and the 
order denying the plaintiffs motion to amend, should be 
reversed, and the plaintifTs motion to amend the attach- 
ment be granted. 

Bradley, Ward, and Adams, JJ., concur. 

Order reversed and motion to amend granted. 



JAMES W. STANTON, Appellant, v. HOTTED 
STATES PIPE LINE COMPANY, Respoxdekt. 

Supreme Court, General Term, Fifth Department, 

October, 1895. 

§§ 432, 844. 

Affidavit taken without the State-service of summons orl director 

of foreign corporation vnthin the State, 

In an action against a corporation where the cause of action arose 
out of the State, the service of summons upon a director within 
the State does not give the Court jurisdiction of the action unless 
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the defendant bad at the time of such service property within 
the State. 

An affidavit made by one of defendant's directors denies that defend- 
ant had any property within the State ; but omits to state the 
source of his information or grounds of his belief, or when he 
became a director of defendant corporation, or whetlier he became 
a director before or after the service of summons on the defend- 
ant ; the affidavit of the plaintiff, on the other hand, states posi- 
tively that the defendant did own property in the State at the 
time of the service, and gives the location and description of the 
property, together with the sources of plaintiff's information. 
Held, that the weight of evidence upon the question was fairly 
with the plaintiff. 

Under section 844 of the Code, providing that an affidavit taken in 
another State may be used here if ** taken before an officer au- 
thorized by the Laws of the State to take and certify the acknowl- 
edgment and proof of deeds to be recorded in the State.** 

HM, that an affidavit purporting to be taken before an acting 
notary public in Pennsylvania, duly authorized by the Laws of 
Pennsylvania to take the affidavit, but without a certificate show- 
ing that he was authorized by the Laws of that State to take and 
certify the acknowledgment and proof of deeds to be recorded in 
that State, vras not properly certified so as to entitle it to be used 
upon a motion. 

(Decided October, 1895.) 



Appeal by plaintiff from an order of Special Term, 
Erie County, vacating and setting aside the service upon 
the defendant of the summons and complaint in this 
action^ 

John C. ITubbelly for plaintiff, appellant. 
A, C. Wade^ for defendant, respondent. 

Lewis, J. — The defendant is a foreign corporation, 
organized imder the laws of the State of Pennsylvania. 

The plaintiff, having a cause of action against the de- 
fendant for services rendered in the State of Pennsyl- 
vania, caused a summons and complaint to be served upon 
one, Hugh King, who was at the time one of the defend- 
ant's directors and a resident of this State. 
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As the cause of action arose out of the State, the ser- 
vice upon King did not give the court jurisdiction of the 
action unless the defendant had at the time of such ser- 
vice property within this^tate. Subd. 3, § 435, Code of 
Civ, Proc. 

All the evidence bearing upon the question whether 
the defendant in fact had property in New York was fur- 
nished by the affidavits of a Mr. Berwald and that of the 
plaintiff. Berwald's affidavit purported to have been 
made before Samuel Grumbine, a notary public in and for 
Crawford County, State of Pennsylvania, on the 26th day 
of November, 1894. The material part of his affidavit 
bearing upon the question is as follows : 

" I am one of the directors of the defendant named in 
the above-entitled action. The said defendant is a cor- 
poration duly organized and existing under the Laws of 
the State of Pennsylvania, and is, and since its organiza- 
tion has been, engaged in doing business in said last-men- 
tioned State; its principal office and place of business 
under said laws is in the City of Bradford, County of 
McKean, and State of Pennsylvania. It has not, and 
never has had', an office or place of business in the City of 
New York or State of New York. It does not now, and 
did not at the time of the attempted service of the sum- 
mons and complaint herein, transact any business within 
the City or State of NeW York, neither had it then nor 
has it now any property, nor has it at any time liad any 
property of any kind situated in said State of New York ; 
that Hugh King, upon whom said attempted service was 
made, is one of the directors of said corporation, and is 
not otherwise connected with or concerned in its business, 
and the said Hugh King is not an officer of said company 
except being one of its directors as aforesaid, and he does 
not now and did not at the time of said attempted service, 
transact any business for or an account of said defendant, 
corporation anywhere within the State of New York. 
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lie did not at that time have, and has not now,\ any prop- 
erty of said defendant in his custody within the State of 
New York, and he did not then, and does not now, main- 
tain an office for it, the said defendant corporation, any- 
where in the said State of New York." 

There is nothing in the case showing the day when the 
service upon King was made. The summons and com- 
plaint bear date March 9, 1894. 

It appears in the affidavit of Mr. Wade, the defendant's 
counsel, used upon the hearing of the motion, that the de- 
fendant's time to answer the complaint was extended by 
stipulation till the 23d day of November, 1894. The 
service must have been made prior to that date. 

Berwald's affidavit is criticised by the plaintiflTs coun- 
sel. He suggests that it does not appear that Berwald itt 
fact had any knowledge as to whether the defendant had 
property in the State at the time of the service upon King ; 
that it nowhere appears in the affidavit when he became 
one of the defendant's directors ; that for anything that ap- 
pears to the contrary in the affidavit, he may have become 
a director months after the service of the papers on King ; 
that the source of his information as to the property of 
the corporation is not stated. It is claimed that the affi- 
davit amounts simply to the opinion of the affiant. 

The affidavit of the plaintiflF, on the contrary, statea 
positively that the defendant did own property in the 
State at the time of the service. 

The location and description of the property are given, 
and the sources of the plaintiff's knowledge are fully 
stated. 

It Avould seem that the weight of evidence upon the 
question was fairly with the plaintiff. 

A preliminary objection was made to the reading of 
Berwald's affidavit upon the ground that it was not prop- 
erly certified so as to entitle it to be read. It purports to 
have been taken before Samuel Grurabine, a notary pub- 
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lie in and for Crawford County, in the State of Pennsyl- 
vania. The certificate is to the effect that Gram bine, " by 
whom the annexed and foregoing affidavit was taken, 
was at the date thereof an acting notary public in and for 
said county * * * duly quiilifled, and as such duly author- 
ized by the Laws of this Commonwealth to take the same. 
And further, that I am acquainted with the handwriting 
of the said notary public, and beb'eve the signature pur- 
porting to be his to be genuine, and that the same is exe- 
cuted according to the Laws of Pennsylvania." The cer- 
tificate was made by P. P. Moyer, clerk of the courts of 
Crawford County. 

It is provided by section 844 of the Code of Civil 
Procedure that an affidavit taken in another State may 
be used here, provided it was taken " before ar officer 
authorized by the laws of the State to take and certify 
the acknowledgment and proof of deeds to be recorded in 
the State." 

This certificate stated that Grumbine was an acting 
notarj^, and as such was duly authorized by the laws of 
Pennsylvania to take the affidavit ; but it failed to state 
that he was authorized bv the laws of that State to take 
imd certify the acknowledgment and proof of deeds to be 
recorded in that State, and the question is whether the 
certificate was in substance and effect in compliance with 
the requirements of said section so as to entitle the affi- 
davit to be used. If it follows that because Grumbine 
Tvas a notary public he could take acknowledgments of 
deeds in that State, then tl^e certificate was sufficient. 

The duties of notaries differ in different States. The 
power to take acknowledgments of deeds so as to entitle 
them to be recorded was first conferred upon notaries in 
this State by chapter 360 of the Laws of 1859. Whether 
the Legislature of Pennsylvania has ever conferred like 
powers upon its notaries does not appear from the case. 
All the safeguards which the Legislature has provided 



VOL. XXV. 185 



James W. Stanton v. United States Pipe Line Company. 



for the use of a substitute for common-law evidence in the 
administration of justice in our courts should be enforced. 

Taking and certifying the acknowledgment and proof 
of deeds to be recorded is an important official act. Im- 
portant interests are frequently involved thereby. The 
words quoted from section 8i4 were used, we think, for a 
purpose. It was thought by the Legislature that it would 
be proper to allow an affidavit made in another State to be 
useil here, provided it was taken before an official who 
had by the authority of the State appointing him been 
deemed worthy to have been invested with the power to 
take the acknowledgment of deeds to be recorded, a very 
different official act from the simple administration of an 
oath. 

A more liberal construction has been given to this 
provision of the Code of Civil Procedure by some of the 
cases than the one we are inclined to adopt. 

We are of the opinion that the affidavit was not prop- 
erly certified so as to entitle it to be used upon the motion. 

The defendant consequently failed to make a case en- 
titling it to the order. The order . should be reversed, 
with ten dollars costs and disbursements, and the motion 
to vacate the service of the sunmions and complaint de- 
nied. 

Bradley, Wabd, and Davy, JJ., concurred. 
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ESTATE OF ABBY E. LAYTIN. 

SuKBOOATE'e Court, New York County, Jakuaby, 1896. 

§ 2481, Bubd. 2, § 2649. 
Proceeding for revocation of probate — when citatume must issue. 

If the petition for revocation of probate of a will is filed within the 
time limited by law, the contest is then instituted, and cita- 
tions may issue at any time, or from time to time thereafter, to 
the necessary parties, and it is the duty of the surrogate to issue 
the same, and before proceeding upon the petition, to adjourn the 
hearing until all necessary parties are cited, notified or appear. 

The failure of the petitioner in the proceeding for revocation of pro- 
bate to continue further after filing the petition and issue cita- 
tions to the necessary parties, does not make the petition of na 
effect or afford ground for ils dismissal. 

(Decided January, 1896.) 

Application by surviving executor of a will to dismisa 
a proceeding for revocation of probate thereof. 

S. M. and D. K Meeker, for executor. 

Thos. W. Fitzgerald, for petitioners. 

Arnold, J. — This is an application on the part of the 
surviving executor of the will to dismiss a proceeding for 
revocation of the probate thereof. The petitioners in the 
latter proceeding filed their petition on the last day 
allowed for that purpose by section 2648 of the Code, and 
certain persons and corporations were therein stated to be 
legatees named in the will, and a citation to such parties 
and to the surviving executor of the deceased, as required 
by section 2649 of the Code, was accordingly issued and 
served upon several of them. Three of the persons so- 
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named in the citation had, howev.er, died prior to the fil- 
ing of the petition, and their personal representatives were 
not, as such, cited as provided in the last-mentioned sec- 
tion. One other party named in the citation was not 
served with the same, she having removed from the State. 
On the return of the citation a motion was made on the 
part of the executor of the will to dismiss the proceeding 
upon the ground that the petition was filed too late ; 
that the citation should have been served upon aU parties 
required by law to be cited within sixty days after the 
petition was filed, and that this had not been done. 
This motion was denied upon the authority of Matter of 
Gouraud (95 iV. Y. 256), but the petitioners were admon- 
ished to proceed diligently to bring in the omitted par- 
ties. No order was entered on this decision ; but four 
weeks after it was announced the petitioners obtained an 
order for a supplemental citation directed to such persons, 
but no such citation was then or has since been taken out, 
and those parties have not been brought into this pro- 
ceeding. The present motion to dismiss the proceeding 
was made after two months had elapsed from the time 
this supplemental citation was ordered, and upon the 
ground of laches on the part of the petitioners in not 
bringing in these additional parties. Supplemental cita- 
tions are alleged by such petitioners to have been issued 
to two other persons not served with the original citation 
or not named therein, but such citations have not been 
returned to this office nor have any proofs of service of 
same been filed. The petitioners have failed to bring 
all necessary parties before the Court, and if that fact 
could afi'ord sufficient ground for granting this applica- 
tion I should be disposed to grant it ; but the language 
of the Court of Appeals in Matter of Gouraud {supra) 
seems clearly to hold that if the petition for revocation of 
probate is filed within the time limited by law, the con- 
test is then instituted, and that citations may issue at any 
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time, or from time to time thereafter, to the necessary 
parties, and it is the duty of the Surrogate to issue the 
same (§ 2481, Code, subd. 2), and, before proceeding upon 
the petition, to adjourn the hearing until all necessary 
parties are cited, notified or appear. If the petitioner 
does not make the necessary application the executor, if 
he desires the allegations of the petition to be disposed of, 
can have the proper citations issued. In effect the mere 
failure of the petitioner to proceed further after filing the 
petition does not make the petition of no effect or afford 
ground for its dismissal. I am therefore constrained to 
hold that I cannot dismiss the proceeding in its present 
stage. 

Application denied. 



AMELIA L. SPIES, as Administbatrix of the Last 
Will AND Testament of FRANCIS SPIES, Deceased, 
V. HEINRICH MICHELSEN. 

SuPKEMB CouBT, Tbial Tebm, New Toek County, 

Januaby, 1896. 

§ 531. 
Bin of particuUrnh'-'forma no pari of the pUadinga, 

It is not the office of a biU of particulars to state the grounds upon 
which the plaintiff claims to recover, but only to point out the 
items and particulars embraced in his claim in order to identify 
them. 

A copy of an account or bill of particulars, which has not been put 
in evidence, forms no part of the record and cannot be incorpor- 
ated in the case on appeal. 

{Decided January ^ 1896.) 

Settlement of proposed case on appeal. 
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The opinion states the material facts. 

James Harold Warner^ for plaintiff and proposed 
case. 

IlamiUon H. Squier^ for defendant, opposed. 

GiEGERicH, J. — The complaint was dismissed at the 
trial because it did not, in my opinion, state facts sufficient 
to constitute a cause of action ; and plaintiff has appealed. 
The latter seeks to incorporate into the case on appeal 
" a copy of the account existing between the estate of 
Francis Spies, deceased, and the defendant Heinrich 
Michelsen from the first day of January, 1893 (the day of 
the last previous accounting between the said Francis 
Spies, deceased, and the said defendant), to the 21st day 
of June, 1893," served in pursuance of a demand therefor 
by the defendant's attorney, and which the defendant by 
proposed amendments, seeks to eliminate from plaintiff's 
proposed case. It is urged by plaintiff that " the bill of 
particulars is regarded as being incorporated into the 
complaint, the two are read together as if they constituted 
a complaint consisting of a statement of the cause of 
action with particulars, and are deemed the complaint ; '* 
but the authorities do not favor the position contended 
for. 

The Code contemplates two kinds of biUs of particu- 
lars, the first relating to " the items of an account " 
alleged in a pleading, the second to matters constituting 
any other form of claim. Code of Civil Procedure^ § 531 ; 
Dowdney v. Volkening, 37 Sxiperior Ct. Rep,; 5 Jones 
cfe Sp, 313, 316. The copy account in the case at bar 
comes clearly within the first class of cases, and is there- 
fore subject to the rules applicable to a bill of particulars. 

It is not the office of a bill of particulars to state the 
grounds upon which the ])laintiff claims to recover, but 
only to point out the items and particulars embraced in 
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his claim in order to identify them. Seaman v. Low, 17 
Superior Ct Rep,; 4 Bos^ic. 337. A party cannot 
plead or answer to a bill of particulars, which forms no 
part of the record. Kress v. Seligman, 8 Barh, 439. 
" The facts that would entitle a party to judgment must 
be stated in the pleading, the details of the claim are to 
be stated in the bill of particulars " (per Ingraham, J., in 
Arrow Steamship Co. v. Bennett, 23 Civ, Pro, 234, 237 ; 
26 X, Y, iSnpp, 948, 949) ; and where the sole question 
determined by the judgment is that the pleading demurred 
to does or does not state facts sufficient to constitute a 
cause of action, the addition to the record of any paper 
other than the pleadings, the demurrer and the judgment 
is unnecessary. Arroxy Steamship Co. v. Bennett, supra. 
See Kreiss v, Seligman, siq>ra. It would seem to follow 
from tliese views that the copy account in the present 
case forms no part of the complaint, and since it was not 
put in evidence it forms no part of the record ; henoe the 
defendant's proposed amendments numbered 2, 3 and 5 
respectively, should be allowed. 

All other proposed amendments contested by plaint- 
iflPs counsel are allowed. 

Case and exceptions settled and ordered on file. 
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SHEBMAN et al. v. GREEN. 

StTPBEJiE CocBT, Genebal Tebm, Thibd Depastbcekt, 

December, 1895. 

§ 2990. 

Jury Mai in Justices Court— ^waived when not demanded on return 

day. 

On a trial in a justice's 6ourt, unless a jury trial is demanded at the 
time of the joining of issue, the right to trial by jury shall be 
deemed waived ; but where the entry in the justice's return on 
appeal leaves it uncertain whether a jury trial was demanded on 
the day of the joinder of issue or a subsequent day of adjourn- 
ment, it is error for the Ck)unty Court to deny a motion requiring 
the justice to make an amended retui*n showing specifically wiien 
the demand for a jury trial was made. 

To ask the justice to make a return which will clear up this uncer- 
tainty is not to ask him to contradict or falsify his original re- 
turn, but to cure it of all uncertainty ; and it therefore does not 
come within the principle that a justice cannot be asked to make 
an amended return which will falsify or contradict the one 
originally made by him. 

{Decided December, 18fi5.) 

Appeal by plaintiflfs from an order of the County 
Court of Washington County denying a motion for an 
amended return of the justice before whom the action 
was tried, and from an order reversing the justice's 
judgment. 

The facts are stated in the opinion. 

Frederick W. Sherman^ for plaintiffs, appellants. 
J. B. McCormick^ for defendant, respondent. 
Hebbick, J. — The plaintiffs recovered a judgment in 
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a justice's court against the defendant. The defendant 
appealed therefrom to the County Court. 

The justice, in his return, under the record of proceed- 
ings at the joining of issue, has these words : " Defendant 
appeared in person and by counsel, and filed an answer 
in >\Titing, and demanded a jury, and stated that they 
were read v for trial." The words "and demanded a 
jury " had a line drawn through them in the return, as 
filed, and upon the margin of the return appeared these 
words : " Defendant asks for a trial by jury, and asks 
that a venire be issued in the usual form required by the 
Code." On the return of the second day's proceedings, 
these words appeared: "The defendant insists upon a 
trial by jury, and asks that the venire be issued in the 
usual form. That a jury was demanded by the defendant 
at the joinder of issue of the trial. Defendant objects to 
proceeding to trial in this issue without a jury, and now 
tenders therefor $1.75 for such jury. Plaintiffs object to 
the allowance of the jury, on the ground that the defend- 
ant joined issue and took an adjournment without mak- 
ing any demand therefor." It does not appear whether 
the demand for a jury by the defendant, which appeared 
upon the margin of the return, was intended as a record 
of the proceedings of the day of the joinder of issue, or 
the proceedings upon the adjourned day. The plaintiffs 
insist that that refers to the demand made at the 
adjourned day. The defendant claims that it was the 
demand made at the joinder of issue. The plaintiffs 
made a motion to the County Court for a further and 
amended return, which should show when this demand 
for a jury was made ; claiming that the demand made at 
the joinder of issue had been waived by the defendant, 
and the demand set forth in the margin referred to the 
demand made by him upon the adjourned day. The 
motion for a further return was denied and the judgment 
reversed upon the ground that the defendant had been 
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improperly deprived of a trial by jury of the issue in 
the action. The motion for an amended return was 
denied upon the ground that there was no power in the 
Court to compel the justice to make an amended return 
which would contradict the original return. 

Section 2990 of the Code of Civil Procedure provides 
that, unless a jury trial is demanded at the time of the 
joining of issue, the right to trial by jury shall be deemed 
waived. It will be seen, therefore, that it is important to 
have returned to the Court the fact whether such demand 
for trial by jury was made by the defendant at the time 
of joining of issue, and, if so, whether it was waived. 
The entry in the margin of the justice's return leaves 
these questions unsettled. From the position of the 
entry upon the record, it leaves it uncertain as to whether 
it refers to the day of the joinder of issue, or to the pro- 
ceedings had upon the day to which the trial was 
adjourned. To ask the justice to make a return which 
will clear up this uncertainty is not to ask him to contra- 
dict or falsify his original return, but to cure it of aU 
uncertainty ; and it therefore does not come within the 
principle of the cases cited to us, that a justice cannot be 
asked to make an amended return which wall falsify or 
contradict the one originally made by him. 

The order of the county judge denying the further 
amended return should therefore be reversed, and an 
order made requunng such further or amended return as 
asked for in the plaintiflTs notice of motion therefor ; and 
the judgment of the county judge reversing the judgment 
should be reversed, Avith directions to the County Court to 
hear the appeal upon the return of the justice as amended 
and corrected. Let an order be entered accordingly, 
with costs and disbursements of this appeal. 

Mayham, p. J., and Putnam, J., concur. 
13 
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JOHN BYRKES v. EDWARD R. LADEW and 

JOSEPH H. LADEW. 

.SuFBEUB Court, Special Tebh, New Yoke Coumtt, 

jAmjABY, 1896. 

§§ 772, ^73. 

Examination of party before trial — motion to va4xite order for exam- 
ination — where properly heard, 

A party may examine his adversary before trial in order to frame 
his pleading, or complete his proof, but not to ascertain whether 
he has a cause of action or a defense against the adversary. 

^Decided January, 1896.) 

Motion by defendants to set aside an order for their 
examination before trial. 

Martin cJ& Smithy for the motion. 
Booth i& Deafte, contra. 

Pryor, J. — As the defendants move, upon plaintiflTs 
own papers, to vacate the order for their examination 
before trial, the application, although on notice, is prop- 
erly heard at Part II. of the Special Term {Code^ § 772, 
last clause ; Sturtz v, Fisher, herewith decided ; If, Y, 
Laxo Journal^ January 21st, 1896). 

The complaint exhibits a cause of action against de- 
fendants for injury from a defective elevator. 

Upon allegations, in an affidavit, that the plaintiff is 
unable to " ascertain " whether the defendants or some- 
body else are responsible for his injury — ^in other words, 
whether he has a cause of action against them — ^he pro- 
poses to examine them " to ascertain " the fact of their 
liabilitv. 
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As said by Baktlett, J., in Churchman v. Merritt (51 
ITuriy 375, 377), " It would seem that the real purpose in 
the examination of the defendant is not to obtain knowl- 
edge of facts which will facilitate the statement" (or 
proof) " of a known and ascertained cause of action, but 
is rather to find out whether any cause of action what- 
ever really exists in her behalf against these defendants. 
Under these circumstances, an examination of the de- 
fendant before trial is not authorized by the statute. To 
sanction it would be to permit investigations of the most 
harassing character, and give rise to a practice liable to 
great abuse." See Britton v. McDonald, 3 Mt8c. 514; 
Winston v. English, 44 How. 398. 

The cases cited contra are not of authority to over- 
throw this principle. Sweeney v. Sturgis (24 JIu7i, 162) 
was a decision by a divided Court. Douglass v. Meyer 
(21 Suj}p. 1091) was a ruling at Special Term. In Jie 
Nolan (24 Sujjp. 298; 53 St Eep. 737; 70 Ilun, 536) the 
application was, before action brought, to take and per- 
petuate testimony ; but even as such I question its pro- 
priety, since surely it was never the policy or purpose of 
the statute to permit an experiment of discovery whether 
a plaintiff have a cause of action against any person 
whom he may be pleased to implead and subject to the 
inquisition. A party may examine his adversary in order 
to frame his pleading or complete his proof, but not to 
ascertain whether he has a cause of action or a defense 
Against that adversary. 

Motion granted. 
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In re JOHN PARKE. 
SupREMB Court, Special Term, New York Couwtt, 

jAinTART, 1896. 

§ 2325. 
Lunatic— appointment of committee of person and property. 

Section 2825 of the Ckxle of Civil Procedure, providing for the ap- 
pointment of a committee of the person and property of a 
lunatic, does not require notice to be given to a relative of the 
alleged incompetent person, when the application for the ap- 
pointment of committee is made by the husband or wife. The 
statute contemplates that the motion for the appointment of a 
committee may be made by " any person,** and that if made by 
any person other than husband or wife, or a relative, notice 
thereof must be given to the husband or wife, or to a relative. 
Notice is only to be given to a relative when not given to the 
husband or wife. 

(Decided January^ 1896.) 

Motion by William P. Parke, the son of the alleged 
lunatic, for appointment of himself as committee. 

William Z. Flagg^ for the motion. 

Frank Moss^ opposed, 

« 

Truax, J.— I am of the opinion that section 2325 of 
the Code does not require notice to be given to a relative 
of the alleged incompetent person, when the application 
for the appointment of committee is made by the husband 
or wife. The statute contemplates that the motion for 
the appointment of a committee may be made by " any 
person," and that if made by any person other than 
husband or wife, or a relative, notice thereof must be 
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given to the husband or T^ife or to a relative. Notice is 
only to be given to a relative when not given to the 
husband or wife. In this case it was unnecessary to give 
notice to the wife, because she made the application. It 
is to be noticed that this is not an application to set aside 
the commission heretofore issued herein, and that there- 
fore I cannot set that commission aside, even if it has 
been improperly issued. The motion is to appoint a 
certain person committee of the person and property of 
the alleged incompetent person. This I decline to do 
because it has been made to appear that a commission is 
now in force, and on the return of that commission the 
matter can be brought before the Court. 

Motion denied, without costs. 



HENRY F. GILLIG, Appellant, v. GEORGE C. 
TREADWELL COMPANY, Defendant; HUGH 
J. GRANT, AS Temporaby Receiveb, Respondent. 

Court of Appeals. 

§§ 644, 697, 1406, 1407. 

Suecestive attachmenta^-^prioritj^ — levies upon different pieces of 

property. 

Where a sheriff receives several attachments against the same debtor, 
it is his duty to satisfy them in the order in which they were re- 
ceived. If he has levied upon separate property imder each 
attachment, and it turns out that that levied upon under the 
senior attachment is insufficient to satisfy it, then the property 
levied upon under the junior attachment, or so much thereof as 
is necessary, must be applied to satisfy the senior attachment 
(Code, §§ 644, 6»7, 1406, 1407. ) The policy of Jihe law is to give the 
creditor the preference to which his diligence entitles him. 



I 
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While an attachment may not become a lien upon the peisonaL 
property of the defendant until actual levy, as soon as levy is 
made, tlie lien attaches, and under the provisions of the Code, 
it inures to the benefit of the attaching creditors in the order 
of their priority, which is determined by the order of the deli very 
of the attachment to the sheriff. 

(Decided January 14, 1S90.) 

Apj^al from an order of the General Term, Third 
Department, affirming an order of the Albany Special 
Term, denying the plaintiffs motion to have the property 
of the defendant in the Sheriffs hands sold and applied 
upon the plaintiffs execution. 

J. Murray DovmSy for appellant 

Latham G, Reedy for respondent. * 

IIaight, J. — On the eighth day of January, 1894, the 
plaintiff brought an action against the defendant, and on 
the following day procured an attachment to be issued 
against its property, which was on that day dehvered to 
the Sheriif of Albany County to be executed. Three days 
thereafter the respondent, Hugh J. Grant, as temporary 
receiver of the St. Nicholas Bank of New York, procured 
an attachment to be issued against the defendant in an 
action then pending against it, in which Grant, as such 
receiver, was the plaintiff, w^hich attachment was on that 
day delivered to the Sheriff ; and on the following day 
another attachment was procured and delivered to the 
Sheriff in an action in Avhich the National Spraker Bank 
of Canajoharie was plaintiff. It appears that the plaint- 
iffs claim, upon which judgment has been entered, was 
for the sum of $14,121.19 ; that the Sheriff levied upon 
the personal property of the defendant the three attach- 
ments delivered to hmi, but that, instead of making a 
general levy of any one attachment upon all of the per- 
sonal property of the defendant, he levied each attach- 
ment upon separate, distinct portions thereof, and caused 
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the same to be inventoried and appraised ; that the prop- 
erty upon which the plaintiffs attachment was levied was 
appraised by the Sheriff at the sum of $11,000 ; that the 
property upon which the Grant attachment was levied 
was appraised at $5,365.15, and that upon which the 
National Spraker Bank attachment was levied at the sum 
of $5,500. It further appears that after the plaintiff had 
procured his judgment to be entered he caused an execu- 
tion to be issued to the Sheriff, under which the property 
levie<l upon by virtue of his attachment was sold, bring- 
ing only the sum of $6,600, thus leaving a balance remain- 
ing unpaid upon his execution of upwards of $8,000. He 
thereupon called upon the Sheriff to sell the remaining 
property of the defendant held by him by virtue of the 
levy of the junior attachments and to apply the proceeds 
upon his execution. This the Sheriff refused to do, and 
thereupon the proceedings now under review were 
instituted. 

It is contended on behalf of the plaintiff that, his at- 
tachment having been first issued and delivered to the 
Sheriff, he thereby acquired a lien upon all of the prop- 
erty of the defendant subsequently levied upon by the 
Sheriff, either by virtue of his own warrant o/ attachment, 
or that of the junior attachments ; that his attachment 
being the first, he obtained a priority over the others. 
On behalf of the respondent Grant, it is contended that 
each attachment having been levied ujx)n separate speci- 
fied property of the defendant, each acquired a lien upon 
the property levied upon by virtue of his attachment ; 
that the property so separately levied upon must be held 
by the Sheriff and applied only upon tlie executions 
issued in the action in which the property had been 
attached. 

The provisions of the Code of Civil Procedure bearing 
upon the question thus presented are as follows : 

" The Sheriff to whom a warrant of attachment is do- 
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livered may levy, from time to time, and as often as is 
necessary, until the amount for which it was issued has 
been secured, or final judgment has been rendered in the 
action " (§ 644). 

" Where two or more warrants of attachment against 
the same defendant are delivered to the Sheriff of the 
same county, to be executed, their respective preferences, 
and the rules where a levy, or a levy and sale, have been 
made under a junior warrant, are the same, as where two 
or more executions, against the property of the same 
defendant, are delivered to the Sheriff of the same county, 
to be executed " (§ 697). 

" Where two or more executions against property are 
issued, out of the same or different Courts of record, 
against the same judgment debtor, the one first delivered 
to an officer to be executed has preference, notwithstand- 
ing that a levy is first made, by virtue of an execution 
subsequently delivered ; but if a levy upon and sale of 
personal property has been made, by virtue of the junior 
execution before an actual levy, by virtue of the senior 
execution, the same property shall not be levied upon or 
sold, by virtue of the latter " (§ 1406). 

" Where there are one or more executions, and one or 
more warrants of attachment, against the property of the 
same person, the rule prescribed in the last section pre- 
vails in determining the preferences of the executions or 
warrants of attachment ; the defendant in the warrants of 
attachment being, for that purpose, regarded as a judg- 
ment debtor " (§ 1407). 

These provisions were considered in the case of Pach v. 
Gilbert (124 iV^. Y. 612), in which it was held that where 
the levy had been made by virtue of a junior attachment 
it inured to the benefit of the judgment creditor whose 
attachment was first delivered to the sheriff. As it 
appears to us, that case disposes of the question under 
consideration. It is true it is distinguishable from 
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this in the fact that no levy had been made upon the 
senior attachment, and in this case a partial but insuf- 
ficient levy had been made upon the plaintiff's attach- 
ment. *We can, however, discover no distinguishing 
features as to the legal aspect of the two cases. The 
language of the provisions of the Code is clear and un- 
ecjui vocal. It admits of but one interpretation. That has 
been fully expressed in the case referred to. The policy 
of the law is to give the creditor the preference to which 
his diligence entitles him. Whilst an attachment may 
not become a lien upon the personal property of the 
defendant until actual levy, as soon as levy is made the 
lien attaches, and under the provisions of the Code it 
inures to the benefit of the attaching creditors in the order 
of their priority, which is determined by the order of the 
delivery of the attachments to the Sheriff. The Sheriff 
is given no option in the matter. If the respondent's con- 
tention is correct, a Sheriff may make a levy of the senior 
attachments upon property of but little or trifling value, 
and then reserve the remainder and the substantial part 
of the property of the defendant to apply in his discretion 
upon junior attachments, thus giving the last attaching 
creditor a preference over the first. This would be in 
violation of the legislative will and intent, and ought not 
to be permitted. The failure of the Sheriff to levy upon 
sufficient property to satisfy the plaintiff's execution leaves 
the plaintiff, as to the deficiency, in the same position as 
if no levy had been made, and to the extent of such 
deficiency he has a right to demand of the junior attach- 
ing creditors the priority which the Code has given him. 
The order appealed from should be reversed and the 
motion granted, with costs in all the Courts. 

All concur, except Vann, J., not sitting. 

Order reversed. 



202 CIVIL PROCEDURE REPORTS. 



Frederick.Sturz v. Frederick T. Fischer. 



FREDERICK STURZ v. FEEDERICK T. FISCHER 

SuPREMB Court, Special Term, New York County^ 

January, 1896. 

§§ 636, 641, 683. 
Attachment — altemaiive grounds — motion to vacate warrant. 

An application, or notice, to Tacate a warrant of attachment on th& 
papers upon which it issued, may be heai'd at the Special Term 
of the Supreme Court (Part II.) for the transaction of ex parte 
business. 

An application to vacate a warrant of attachment, when founded 
only on the papers upon which the warrant was granted, if the 
wan*ant was granted by a Judge out of Court, must be made 
to l^e same Judge, in Court or out of Court, and with or without 
notice, as he deems proper. 

In applying for a warrant of attachment, a statement of two grounds, 
disjunctively and in the alternative, is a statement of neither 
ground, since to affirm one or the other proposition is to^ 
affirm neither ; and in such a case the warrant will be vacated ; 
so where the proposition is that the defendant " has assigned, 
disposed of or secreted *' his property. 

Heldy that only a single ground of attachment is stated ; that is, by 
putting his property beyond the reach of creditors, no matter by 
which means, whether by disposing of, assigning or secreting 
it, the debtor subjects it to attachment. 

Where the disjunctive **or" is used, not to connect two distinct 
facts of different natures, but to characterize and include two 
or more phases of the same fact attended with tlie same result, 
but a single ground of attachment is stated. Smith v. Wilson^ 
76 Hun, 565, followed ; Cronin v. Crooks, 143 N. Y. 352, distin- 
guished. 

(Decided January^ 1896.) 

Motion to vaxjate a warrant of attachment 
Leopold Leoy for motion. 
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Hastings <& Gleason^ contra. 

Pryor, J. — The application being, on notice, to vacate 
a warrant of attachment on the papers upon which it 
issued, the preliminary question is presented, whether the 
motion can be entertained by tie Justice presiding in 
Part II. of the Special Term. 

By Kule I., Appellate Division Eules, "litigated 
motions " must be heard in Part I. By Kule V., " appli- 
cation for all Court orders ex pa/rte * * * or where 
notwe is not required^ must be made to the Special Term 
for the transaction of ex parte business." 

An application to vacate an attachment, when founded 
only on the papers upon which the warrant was granted^ 
if the warrant was grahted by a Judge out of Court, must 
be made to the same Judge, in Court or out of Court, and 
Avith or without notice, as he deems proper. Code^ % 683. 
" Litigated motions," as intended in Rule I., I take to be 
motions which can be heard only on notice. As this ap- 
plication may be heard " with or without notice," mani- 
festly notice " is not required " ; and so by Rule V. it 
may be heard at the Special Term for the transaction of 
ex parte business. 

By section 641 of the Code, " the warrant must recite 
the ground of the attachment," else it is void. Cronin 
V. Crooks, 143 N. Y. 352. In the case before me, 
the recital of the ground of attachment is, that the 
defendant "has assigned, disposed of or secreted his 
property," etc. In Cronin v. Crooks {supra) the Court 
hold that a statement of two grounds disjunctively and 
in the alternative, is a statement of neither ground ; since, 
obviously, to affirm one or the other proposition is to 
affirm neither. A statement that an attachment pro- 
ceeds upon one or the other of two distinct grounds 
fails to indicate upon which ground it procee<ls. It 
stands not upon the one but upon the on^ or the other ^ 
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and the averment leaves in question whether apon the 
one ground or upon the other. 

Hence, if defendant's position be valid, that the war- 
rant in controversy exhibits alternatively two distinct 
grounds of attachment, there would be no escape from 
the conclusion for which he contends. 

But, as well upon reason as authority, the proposition 
that the defendant " has assigned, disposed of or secreted " 
his property, involves a single ground of attachment only. 
It is by putting his property beyond the reach of credit- 
ors, no matter by which means, whether by disposing of, 
assigning or secreting it, that the debtor subjects it to 
attachment. The baflBing of creditors is the controlling 
fact, and it exists whether by one expedient or another of 
those mentioned in the clause. The three agencies of 
fraud in the group, namely, assigning, disposing of and 
secreting, are legally identical and equivalent. Van 
Alstyne v. Erwine, 11 iV. Y. 331, 339. " Secreting does 
not mean hiding alone, but any making away with prop- 
erty which shall put it unlawfully out of the reach of the 
creditor." 21 Am. cfe Fn^. Eney. of Law^ p. 994. One 
may secrete property by putting legal impediments in the 
way of creditors. Gault v. Dupault, 4 Can, Leg. NewSy 
321. Where the disjunctive or is used, not to connect 
two distinct facts of different natures, but to characterize 
and include two or more phases of the same fact attended 
with the same result, but a single ground of attachment 
is stated. Drake on Attach.^ % 102. In Garson v. Brum- 
bery, 75 Iltin^ 336, it was held that a warrant is not in- 
validated by the recital of these grounds of attachment, 
namely, that "the said defendant did depart from the 
State with intent to defraud his creditors, or to avoid the 
service of a summons, or keeps himself concealed therein 
with the like intent." In Smith v. Wilson (76 Hun^ 565), 
the precise point in controversy was adjudicated, the Court 
holding that the statement in a warrant of attachment 
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that " the defendants have assigned, disposed of or secreted 
their property" is a recital of one class only of the 
grounds set forth in § 636 of the Code and is sufficient. 
The defendant contends, however, that the authority of 
this ruling is discredited by the decision of the Court of 
Appeals in Cronin v. Crooks {eupra). But the cases are 
not identical. In the latter the recital in the warrant was 
that the defendant '^ has assigned or disposed of, or is 
about to assign or dispose of her property." Were the 
recital in the warrant under review the same, then, of 
course, Cronin v. Crooks would control the decision. 

Contrary to first impression, my conclusion is that the 
warrant is valid. 



Motion denied. 



PETER HART, Respondent, v. ISAAC L. KIP, Appel- 
lant. 

Court of Appeals, January, 1896. 

§401. 

Statute of LimitatioM— interpretation of § 401, Code of CivU 

Procedure, 

Under § 401 of the Ckxie of Civil Procedure, providing that if the 
party proceeded against in an action has departed from and re- 
mains without the State for the space of one year or more, the 
time of his absence is not a part of the time limited for the com- 
, mencement of the action ; it must be shown, in order to bring 
the case within the operation of this section, that the defendant 
has departed from the State after the cause of action has ac- 
crued ; that he has been continuously absent from the State for 
more than one year ; and that he has resided without the State. 
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All these elements must concur in order to suspend the operation 
of tlie statute. 

A person who has a residence and domicile in this State and departs 
as a traveler on business or pleasure to another country, remain- 
ing absent for a year or more, does not thereby acquire a residence 
or reside in that country within the meaning and operation of 
the statute. 

{Decided January, 1896.) 

Appeal from a judgment of the General Term, First 
Department, affirming a judgment entered upon the report 
of a referee. 

Isaac Z. Miller, for appellant. 
John li. Farrar, for respondent. 

O'Brien, J. — The plaintiff has recovered upon a claim 
for services as janitor of a building belonging to the de- 
fendant. It is alleged that the services commenced May 
1,*1879, and continued till March 1, 1890, when they ter- 
minated. The services were rendered, as the plaintiif 
claims, under an agreement between the parties whereby 
the plaintiflf was to be paid $20 per month. 

This action was commenced on the 17th of Februarv, 
189o, and one of the defenses interposed is the Statute 
of Limitations. There was also a general denial and an 
allegation of payment. The plaintiff, during aU the time, 
had apartments in the buUding without rent, but the 
defendant denied that he had employed, him as the janitor 
or that he owed him anything for services. From the 
plaintiff's own statement he made no demand of the 
defendant for any compensation for his services during a 
j)eriod of nearly fourteen years, though his pecuniary 
circumstances were such as would naturaUy stimulate him 
to become possessed of the fruits of liis labor. On the 
supposition that the plaintiff had a valid claim against the 
defendant for his monthly wages, it is somewhat difficult 
to understand his forbearance to even ask for their pay- 
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ment. But the referee has given credit to the plaintiffs 
testimony, and the General Term has approve^ his find- 
ings, and hence we have no right to inquire into the 
merits of the claim. The defendant's testimony is so 
^^eneral, and his silence as to the exact nature of his 
defense, whether payment or the absence of any obliga- 
tion to pay, so inscrutable, that the referee had but little 
to act upon save the testimony of the plaintiJOT, which we 
cannot sav that he was bound to discredit. 

But we think that the learned Court below and the 
referee failed to give proper effect to the defense of the 
Statute of Limitations. As to any claim that accrued to 
the plaintiff more than six years prior to the commence- 
ment of the action, that is to say, prior to the 17th of 
February, 1887, the statute was, prima facte^ a bar. In 
order to avoid this, in whole or in part, the })laintiff 
proved and the referee found that the defendant was 
in Europe ff-om May 28, 1890, to November 23, 1892. It 
appears ihat he went to Europe frequently during the 
period covered by the plaintiff's claim, but on this occasion 
he was absent longer than usual. During all this time, 
and for many years before, the defendant had a residence 
and place of business in the City of New York, and on 
the bare proof that the defendant on this occasion went 
to Europe and remained absent for about two years and 
a half, the referee made a finding that he resided out of 
this State. Neither the evidence nor the finding discloses 
in what particular part of the world outside this State the 
defendant resided during his absence, and upon the as- 
sumption that he was a mere traveler, as he doubtless was, 
it would be impossible to do so. 

Upon these facts it was found as a conclusion of law 
that the operation of the statute upon the plaintiff's 
cause of action was suspended during plaintiff's absence, 
under § 401 of the Code, which reads as follows : 

" If after a cause of action has accrued against a per- 
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son he departs from and resides without the State and 
remains continuously absent therefrom for one year or 
more, * * * the time of his absence * * * is not 
a part of the time limited for the commencement of the 
action." 

It will be observed that, in order to bring a case 
M-ithin this section, as amended in 1888, the defendant 
must depart from the State after the cause of action has 
accrued. He must also be not only continuously absent 
from the State for more than one year, but he must reside 
Avithout the State. All these elements must concur in 
order to suspend the operation of the statute. The de- 
fendant, beyond all doubt, had a domicile and residence in 
the City of New York, and the only proof of residence 
out of the State that was before the referee was that he 
departed for Europe on a certain day and returned upon 
another, more than two years afterwards. He was cer- 
tainly absent, but there was no other proof that during 
such absence he acquired a residence or resided elsewhere. 
The distinction between domicile and residence has no 
application to the case. It may not have been necessary 
for the plaintiff to show that the defendant had changed 
his domicile, but it was necessary to show that he resided 
without the State, and that fact was not established by 
mere proof of absence. A person who has a residence 
and domicile in this State, and departs as a traveler for 
business or pleasure in another country, does not by his 
absence acquire a residence or reside in that country. He 
must while so absent at least take up his temporary abode 
at some particular place ^vith the intention of making it 
his home while so absent, and actually reside there. 
Dupuy V, Wurtz, 53 JF. F. 556; People v. Piatt, 117 
iT. r. 159 ; De Meli v. De Meli, 120 iT. T. 485. 

Neither a residence or domicile is acquired by a mere 
visitor from this country traveling from place to place in 
Europe, aU the time intending when the purpose of the 
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journey is satisfied to return to his home here. So far as 
the record shows, the defendant's absence was for no other 
purpose, and was not accompanied by any of the circum- 
stances or conditions necessary to constitute residence 
elsewhere. While absent he was a mere sojourner in 
another country, or in many countries, but his residence 
in every legal sense of the term was in New York. 
Although he was not actually within the State for more 
than two years, the plaintiffs right to serve process upon 
him was not for a moment suspended, since §§ 435 and 
438 of the Code provide for such a case. In order to 
bring the case within the statute the defendant must 
reside without the State, and we cannot perceive that the 
Courts below have given any effect whatever to that word, 
since the decision proceeded upon the ground that absence 
was sufficient to suspend the operation of the statute. 
The residence of a party is presumed to be where his 
domicile is, though he may be temporarily absent, until 
some facts are shown to change the presumption, or to 
justify a finding that he has taken up another residence 
elsewhere. In this case no proof was given from which 
it could be found that the defendant resided at any other 
place than that of his domicile, and hence a material find- 
ing of the referee is unsupported by evidence. The 
statute, however, was not interposed as a defense to the 
whole claim, but only to that part of it in excess of the 
sum of $720, and to that extent only can the judgment be 
said to be erroneous. 

The judgment should be reversed and a new trial 
granted, costs to abide the event, unless the plaintiflf stipu- 
late to reduce the recovery to $720, with interest from 
"March 1, 1890, and, in that event, the judgment, as so 
modified, should be affirmed, without costs to either party. 

All concur. 

Judgment accordingly. 
14 
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PEOPLE OF THE STATE OF NEW YORK, Appei^ 
LANT, V. EQUITABLE MUTUAL FIRE INSUR- 
ANCE CORPORATION OF NEW YORK, Re- 
spondents. 

Supreme Court, Appellate Division, First Department, 

January, 1896. 

§§ 1785, 1786, 1788, 1810. 

Applicatum for the appointment of temporary receiver of mutual 
fire insurance corporation — wfiat fojcta must be presented. 

The duty of the Attorney-General to apply for and the authority of 
the Court to appoint a receiver of an insolvent corporation are 
regulated by the CJode of Civil Procedure ; but a clear case of 
violation of law, actual insolvency, insufficiency of assets to 
justify the continuation of business, or acts showing that the 
affairs of the corporation are being carried on fraudulently or 
unlawfully, must be presented before the Court will interfere. 

Capital stock notes of a mutual fire insurance corporation, in the form 
and certified as required by statute, stand as capital or as security 
for all losses and claims until the accumulation of invested profits 
equals the amount of cash capital required to be possessed by stock 
fire insurance corporations ; and are to be taken into account in 
the ascertainment of the financial condition of the company. 

Conceded improprieties and irregularities on the part of certain 
officers of the corporation, Held, not a ground for the appoint- 
ment of a temi)orary receiver where it appeared that the same 
had been repudiated by formal resolutions, and reparation for 
such wrongs had been tendered upon their discovery. 

Although in suits to dissolve mutual fire insurance companies there 
may be instances in which immediate action is called for. in a 
doubtful case the ability and offer of the company to restore its 
impaired capital, by supplying funds to any amount directed by 
the Insurance Department, are circumstances proper to be con- 
sidered upon the application for the appointment of a tempor- 
acv receiver. 

(Decided, January, 1896.) 



VOL. XXV. 211 



^tate of New York v. Equitable Mutual Fire Insurance Corporation. 



Appeal from order entered at Special Tenn of the 
Court of Common Pleas denying plaintiffs motion for a 
temporary receiver of the defendant corporation. 

Theodore E. Ilcmcock^ for appellant. 

Kejinesouj Crain cfe Ailing^ for respondents. 

Patterson, J. — We see no good reason for differing 
with the Court below in its conclusion not to appoint a 
receiver pendente lite of the defendant corporation. The 
grounds of the application made by the Attorney -General 
were that the defendant was insolvent and unable to pay 
its debts and had violated various provisions of the laws 
under which it was incorporated and of statutes of the 
State binding upon it, whereby it incurred a forfeiture of 
its rights and franchises and became liable to a judgment 
of dissolution ; and the affidavits of Messrs. McCabe and 
Gordon, upon which the motion was founded, allege as 
reasons for a receivership that there are funds and prop- 
erty of the corporation in various forms which need im- 
mediate care and attention and should therefore be placed 

in the custodv of the Court. 

« 

The duty of the Attorney-General to apply for and 
the authority of the Court to appoint a receiver of such a 
corporation as this are matters of statutory regulation 
{Code Civ. Pro,, §§1785, 1786, 1788, 1810); but a clear 
case of violation of law, actual insolvency, insufficiency of 
assets to justify the continuation of business or acts show- 
ing that the affairs of the corporation are being carried 
on fraudulently or unlawfully, must be presented before 
the Court will interfere. In this cjise the action of the 
Court is asked for on two principal grounds of com])laint, 
namely, that the defendant, a mutual tire insurance cor- 
poration, was at the time this action was begun insolvent, 
having an excess of indebtedness over assets of $53,091.19. 
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and that it has violated the law in that twenty per cent, 
of the capital stock notes was not paid in cash as required 
by the insurance law. 

The exhibit of the company*s affairs from which the 
conclusion is drawn by the plaintiff that it is insolvent, is 
contained in a report annexed to the complaint, made to 
the Superintendent of Insurance by official examiners, and 
upon the basis of the unqualified adoption of that report 
insolvency of the corporation would appear. But the ex- 
aminers omitted to credit the corporation with $160,000 
of capital stock notes, such as are authorized by the law 
under which this defendant was organized and is doing 
business. All those notes are now in the possession of the 
company. They are in the form and certified as required 
by the statute. They are »held as security for losses and 
claims. No assessment has ever been made upon them, 
and the makers are liable thereon for the full amount 
thereof. Mr. Walton, the secretary of the company, 
swears " that upon the organization of the defendant, it 
had, in compliance with law, 400 applications for insur- 
ance, premiums on which amounted to $200,000, of which 
$40,000 was paid in in cash and notes of solvent parties 
founded on actual and honafde applications for insurance 
for $160,000." Why these notes are entirely ignored is 
not made to appear. They stand as capital or as security 
for all losses and claims until the accumulation of invest^ 
profits equals the amount of cash capital required to be^ 
possessed by stock fire insurance corporations ; the liabil- 
ity of the makers being proportionately reduced as profits 
accumulate, and are to be taken into account in the ascer- 
tainment of the financial condition of the company. 
Giving the defendant the benefit of this asset, the charge 
of insolvency falls to the ground. 

The second serious charge upon which the decision of 
the motion under review was based is that the defendant 
violated the law by non-compliance -with that provision 
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of the statute which requires twenty per cent, of the 
$200,000 of premiums referred to in section 111 to be 
paid in in cash before the company may begin business. 
Under that requirement, the defendant was bound to 
have available for all purposes the sum of forty thousand ' 
dollars in cash when it began transacting business. Its 
officers reported to the Insurance Department that it 
was possessed of that amount. The examiners of the 
Insurance Department have declared that the report was 
false, and that instead of having that amount of cash on 
hand, they merely held four hundred sight drafts of one 
hundred dollars each which were deposited with the 
Tradesmen's Bank, in the City of New York, and Hop- 
kins, an accountant, swears that he was told by the 
manager of the company that these four hundred drafts 
were never paid, but that forty thousand dollars was 
borrowed on them by the company from the bank. Mr. 
Skinner, the manager, denies having made that statement, 
and other affidavits show that the company never had 
any relation whatever with the bank as to these drafts, 
except to receive the credit as cash of the proceeds of the 
four hundred drafts, which, by arrangement between the 
bank and the makers of the notes, were, without any 
intervention of the company, received on deposit as a 
cash asset of the company and credited as cash on the 
bank pass-book of the company. This fact seems estab- 
lished by abundant evidence, and the bank credit existing, 
the company was entitled to its use and could draw for 
the full amount in money as and when it was needed. 
The subsequent history of the company's relations with 
the Tradesmen's Bank is not controlling upon the partic- 
ular subject of fraud or non-compliance with law at the 
time tlie company began business now under consideration. 
That some officers of the corporation committed gross 
improprieties and irregularities must be conceded, but as 
soon as the directors became aware of them, those acts 
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were repudiated by formal resolution of the directors. 
Some of these acts were highly reprehensible. The check 
for $12,600 given on August 6th, 1894, purporting to be 
for return premiums, but in reality given to take up one 
hundred and twenty-five of the sight drafts, was a great 
wrong, but it was without authority. And the giving of 
the check for $21,400 to the American Exchange Bank 
to secure two hundred and fourteen similar drafts was 
equally culpable, but that act was also disavowed. Repara- 
tion for these wrongs is, however, tendered. Readiness, 
willingness and ability to make good the impairment are 
shown, and the company has given notice to that effect to 
the Insurance Department and has claimed the benefit of 
the thirty days' grace of the statute in which to accomplish 
that object. We have no reason to doubt the sincerity 
and good faith of the offer. We do not assent to the 
view that section 43 of chapter 690 of the Laws of 1892 
operates as a limitation upon those provisions of the 
Code of Civil Procedure defining the cases in which 
the Attorney-General may institute an action of this 
character. There may be many cases where immediate 
action is called for and where a delay of thirty days 
might work irreparable injury. In a doubtful case, how- 
ever, such as the present, we consider that the ability, and 
the offer of the company to restore its impaired capital 
by supplying funds to any amount directed by the Insur- 
ance Department, are circumstances proper to be con- 
sidered upon the application. With the other facts to 
which we have adverted, they furnish an additional reason 
for the exercise by the Court of its discretion adversely 
to the appointment of a receiver. 

The order appealed from, under the condition upon 
which it was granted, should be affirmed, with $10 coste 
and disbursements. 

All concur. 
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JOHNSON V. COCHRAN et al. 

Supreme Court, General Term, Second Depart- 
ment, Dece:^ibe^, 1895. 

§§ 713, 2658 A. 

Action to determine the validity of probate of a wUl — appointment of 

receiver pendente lite. 

The subject of an action brought to determine the validity of a will 
under § 2653 A of the CJode of Civil Procedure is the validity of 
the will itself and not the specific property devised by the will, 
and an order appointing a receiver to preserve such property 
pendente lite under § 713 of the Code will be set aside. 

{Decided December y 1895.) 

' Appeal by defendants from an order of tlie Special 
Term, Kings Countj', appointing a receiver of the property 
of the testator pending an appeal from a judgment declar- 
ing said testator's will to l>e invalid. 

Sufjfo Hirnh^ for appellant. 

M. L. Towns^ for respondent. 

Brown, P. J. — This action was brought under chapter 
691, Laws 1892, known as § 2653 A of the Code of Civil 
Procedure. J udgment was entered in favor of the plaintiff 
in the clerk's office of Kings County on May 21, 1894* 
The pui*pose of the action was to determine tlie validity of 
the last will and testament of Joseph H. Hamilton. Tlie 
statute provides that "the issue of the pleadings in such 
actions shall be confined to the question whetlier the writ- 
ing produced is or is not the last Avill * * * of the 
testator." Tlie jndi^ment entered followed the LiiiGfuaire 
of the statute, and decided t)iat the writing produced and 
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admitted to probate by the SuiTogate was not the last will 
and testament of said Joseph H. Hamilton, and adjudged 
said probivte and all proceedings luul thereon to be invalid, 
null and void. 

The order appealed from cannot be sustained. Section 
713 of the Code of Civil Procedure authorizes tlie appoint- 
ment of a receiver after final judgment to preserve the pro|>- 
erty which is the subject of the action during the pendency 
of an appeal. But the property of which the receiver was 
appointed, and which is described in the order as "No. 
975, Bergen Street,'* was not the subject of the action. 
The subject of the action was the validity of the will of 
Joseph H. Hamilton ; and while the judgment is con- 
clusive as to the title of the real and personal property of 
the testator, it does not deal with or i-elate to the posses- 
sion of any specific property of which the testator died 
seised ; and the plaintiff could not, under any process that 
could be issued to enforce the judgment, obtain possession 
of tlie real estate in question. The effect of the judgment 
upon the rights of the parties is to leave them in the same 
situation they would have occupied if the testator had 
died intestate. The title to the property passes to the 
heirs at law, and possession must be recovered in the 
proper form of action for the recovery of the possession of 
real estate. Neither can the land \)e sold under the judg- 
ment in this action, and the proceeds distributed. The 
statute does not authorize such a judgment, and none has 
been given. 

A Court of Equity undoubtedly possesses the power, 
independent of statute, to appoint a receiver to preserve 
property pendente lite ; but such power can be exercised 
only in cases where the property is the dii-ect subject of 
the action, and where the judgment to l)e granted will act 
upon the specific property. Probably, all cases that could 
arise where an appointment of a receiver by a Court of 
Equity would be proper are now included in the provisions 
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of the Code. This is not a proper case for fct«ch an ap- 
pointment, and the order must be reversed, with $10 costs 
and disbui-sements. 



All concur. 



ISEAR V. McMAHON et al 

SuPBEMB Court, Special Term, New York County, 

February, 1896. 

§§ 454, 490. 

Uniting of cuiiums against two or more persons severally liable upon 

the same written instrument, 

A demurrer to a complaint on the ground that it appears upon the 
face of the complaint that causes of action have been improperly 
united must point out specifically the particular defect relied 
upon, as required by § 490 of the Code. A statement of tlie 
ground of the demurrer in the language of the subdivision in 
question is not sufficient. 

Upon a construction of § 454 of the Code of Civil Procedure, 
which provides that ** two or more person^, severally liable upon 
the same written instrument,* * * whether the action is brought 
upon the instrument or by a party thereto to recover against other 
parties liable over to him, may all, or any of them, be included as 
defendants in tlie same action at the option of the plaintiff." 

Held^ that said section is not confined in its operation to actions 
where the defendants are severally liable for or in respect to the 
same indebtedness, but that an action may be maintained against 
ten underwriters on a policy of insurance, each of whom, " acting 
separately, and not one for the other or for any of the others,^ 
agrees to insure the plaintiff to tlie extent of the sum set oppoate 
his name. 

(Decided February, 1896.) 

DemuiTer to an action brought on apolicy of insurance. 
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on the ground that causes of action have been improperly 
united. 

Alhertu% Perry ^ for the plaintiff. 

Menken Brothers^ for the defendants. 

Beekman, J. — This action is brought against ten de- 
fendants as underwriters of a policy of insurance, under 
which they undertook to insure the plaintiff against loss 
or damage by fire to certain property therein mentioned, for 
the term of one year from the 16th day of October, 1894, 
to an amount not exceeding in the aggregate the sum of 
$2,500. Wliile all the underwritei's united in the execu- 
tion of the policy, tliey did not assume any joint liability 
for the amount of the loss, nor are they severally liable for 
the whole amount of the insurance, but each one " acting 
separately, and not one for the other or for any of the 
others," agrees to insure the plaintiff to the extent of the 
sum set opposite his name, to wit, $250. The plaintiff sets^ 
out the contract of insurance, alleges a loss within the 
terms of the policy and its adjustment with the under- 
writers, and asks judgment against the defendants for the 
amount thereof. One of the defendants demurs to the 
complaint on the ^ound that it appears upon the face of 
the complaint that causes of action have been improperly 
united. The demurrer is bad upon its face, in view of the 
fact that it fails to comply with § 490 of the Code of Civil 
Procedure, which requires that an objection taken by 
demurrer under subdivision 7 of § 488 must point out 
specifically the particular defect relied upon. A statement 
of the ground of the demurrer in the language of the sub- 
division in question is not sufficient. However, this objec- 
tion was not raised upon the argument, and as the ques- 
tion is one of considerable importance, involving other 
litigations than the one now before me, and has been fully 
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argued by counsel on both sides, I have determined to 
disregard the defect and to consider the issue intended to 
l)e i-aised as if it had been properly set forth in the demur- 
rer. The claim of the defendant is that the complaint 
states a sepamte, distinct and independent cause of action 
against each one of the defendants ; that none of the 
defendants is in any way concerned in or affected by a 
claim against the others, or by the event of the action as to 
them or any of them ; that eacli is, therefoi'e, a stranger to 
the controversies between the plaintiffs and the othei-s ; and 
that consequently, within well established principles, these 
causes of action are improperly united in one suit. Upon 
the other hand, the plaintiff cohtends that the action is 
well brought under § 454 of the Code of Civil Procedure, 
which provides that " two or more pereons, severally liable 
upon the same written instrument, including the parties 
to a bill of exchange or a promissory note, whether the 
action is brought upon the instrument or by a party there- 
to to recover against other pai-ties liable over to him, may, 
all or any of them, be included as defendants in tlie same 
action, at the option of the plaintiff." A question is tliere- 
fore presented requiring the construction of this section. 
Is it confined in its operation only to actions where the 
defendants are severally liable for or in respect to the same 
indebtedness ? I do not see any sound reason why such a 
limitation should be imposed upon this section. It is not 
within its letter, and according to the view which I take 
of it, not within its spirit. Tlie section is highly remedial 
in its character, and was obviously intended to prevent a 
multiplicity of actions and to provide for the settlement in 
one suit of claims which the plaintiff might have against' 
various parties arising out of the same contract. The con- 
venience of the rule is apparent. Debts so arising, al- 
thougli they may constitute separate causes of aetion in 
respect to tlie several parties uniting in the execution of 
the instrument, have a common origin springing out of the 
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same subject-matter, and, except in a limited class of cases, 
the defenses which may exist are common to all the parties. 
The great economy of time and expense which attends the 
uniting of such causes of action in one suit is apparent, 
and as this was the principal motive of the enactment, the 
section should be construed with great liberality, so as to 
bring within its scope all cases where seveml causes of 
action arise upon the same written instrument Ceitainly 
the case is not one in which the letter of the statute should 
receive a restricted interpretation. There is nothing in 
the other sections of the Code bearing upon the question 
which renders the construction, which I believe to be the 
correct one, at all inharmonious. Section 455 provides 
that the joinder of a person as defendant in an action with 
another person, as prescribed in the section in question, 
" does not affect his right to any order or oilier relief to 
which he would have been entitled if he had been sepa- 
rately sued in the action." Section 456 authorizes a sev- 
erance of the action whenever it may be desirable so to 
do. Furthermore, each defendant is at liberty to set up 
any individual defense that he may have, or any counter- 
claim (§ 501, Oiv. Pro.) ; and the power of the Court to 
render an appropriate judgment in such a case is ample 
(§§ 1204, 1205). It is, therefore, impossible to see how the 
demun*ant in this case can in any way be pi'ejudiced by 
being sued with his fellow-underwriters in one action. 
He enjoys every right to which he is legitimately entitled 
and which he would have possessed had the action 
been brought against him alone. Thei-e are com- 
paratively few cases in which the section of the Code 
in question seems to have undergone examination. The 
case of Carman v, Plass et al.^ 23 N. Y. 286, seems to be 
the leading one upon the subject. In that case a tri- 
partite indenture was entered into between the plaint- 
iff as lessor, one of the defendants as lessee and the 
other defendant as guarantor of the performance by the 
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lessee of the covenants contained in the lease. The lessee 
Imving made default in the payment of rent, the action was 
brought against him and also against the guarantor to re- 
cover the same. A demurrer was interposed by the defend- 
ants on the ground that no cause of action against the 
defendants jointly was set forth in the complaint. Judge 
Den 10, in the opinion of Court overruling the demurrer, 
says that the case comes precisely within the language 
of § 120 of the Code of Procedure, which was repro- 
duced in §451 of the present Code; and that the pro- 
vision relates in terms to cases where a plurality of per- 
sons contiuct several obligations in the same instrument. 
The case is distinguished from those in which the guaran- 
tor had executed a different instrument, and this distinc- 
tion emphasizes the view that the statute refei-s not so much 
to the nature of the contracts as to the manner and form 
in which they are expressed and embodied. In other words, 
where they are evidenced by and associated together in a 
single instrument, they are within the statute which author- 
izes an enforcement of each under a sifnilar association in 
one action. It is a matter of common knowledge that with- 
in a few years this method of insurance, distinctively 
known as " Lloyds," has grown to very large proportions. 
In many cases the number of underwriters amounts to one 
hundred or moi*e, and it would be a substantial denial of 
justice to require the insured to bring one hundred or more 
actions in order to enforce his rights under the policy. 
This fact should operate most perauasively upon the Court 
in favor of a construction of the law under which a single 
action against all may be sustained. An examination of 
the policy in question shows a community of interest on 
the part of all the underwritei's in the contract. 1 1 contains 
a large number of conditions on the part of the insured in 
the perfonnance of all of which they have a common con- 
cern. After a loss has occurred, the insured is required to 
give notice of the same to the attorney in fact of all the 
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underwriters, with whom he is required to deal in all 
mattei's affecting the liquidation of the amount. In fact 
the whole scheme of the insurance, from its very inception 
down to the liquidation of the amount due upon the loss, 
contemplates action on the part of tiie underwriteis ex- 
clnsively through a common agent, designated as the gen- 
eral manager or attorney in fact. The community of inter- 
est is thus a matter of absolute demonsti-ation, and the only 
differentiation that arises is izi respect to the extent of the 
individual liability. Instead of each underwriter being 
liable in solido for the entire amount of the insurance, he 
is in terms responsible only for a proportionate part. But 
all have a common interest in the steps leading up to the 
ascertainment of the aggregate amount to which the plaint- 
iff is entitled. In fact this common interest in I'espectto 
the total liability under the contract is shown in one of the 
conditions of the policy, wliere it is said " the liability of 
each of the underwritera in case of Jiny loss and the 
amount insured by each underwriter shall be his propor- 
tionate i)ai't of the aggregate amount payable to the as- 
sured upon such loss." For the reasons which I have given, 
I am of the opinion that the case at bar finds a natural and 
proper place under the section in question. It is conced- 
edlv within the letter of the statute, and I think it is 
equally clear that it is within its true meaning and intent* 
The demurrer is therefore overruled, with costs, with 
leave to the defendant to serve an answer within twenty 
days after the service upon him of a copy of the inter- 
locutory judgment, on payment of costs. 
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FOSTER V. ELECTRIC HEAT REGULATOR CO. 

StrpREMB Court, Special Term, New York County, 

February, 1896. 

§§ 438, 439, 1780. 

Service of summons by publication — (wder set aside for ivant of 

jurisdiction. 

To authorize an order under § 438 of the Code of Civil Procedure, 
directing service of a summons by publication, on tlie ground 
that the defendant is a non-resident, not only is an affidavit 
of non-residence necessary, but also a verified c<>m plaint showing 
a sufficient cause of action against the defendant to be served, and 
that the case is one of which the Court can take cognizance. 

Where the defect in the first instance is jurisdictional, an order per- 
mitting plaintiff to amend liis complaint ninw pro tunc is of no 
avail. Ladenburg v. Commercial Bank of Newfoundland, 87 
Hun, 269, followed. 

{Decided February, 1896.) 

Motion by defendant to vacate an order for the service 
of summons by publication. 

U. A. S. Man^ for plaintiff. 

Oliver C. Semple^ for defendant. 

Lawrence, J. — In this case, the defendant, for the 
purposes of motion only, appears and moves to vacate an 
order for the service of the summons by publication, 
dated and filed on the 26th day of September, 1895, to- 
gether with any service of such summons made thereunder. 
The motion is made upon the papers on file, on the ground 
of want of jurisdiction in the Justice making said order : 
First. Because, the Justice making such order was then 
and there without power to make the same for want 
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of a verified complaint, showing a sufficient cause of action 
against the defendant directed to be seiTcd. Second. 
Because this Court was then and there without jurisdic- 
tion of the cause of action set forth in the complaint, iis 
appears upon the face of such complaint under § 1780 
of the Code of Civil Procedure. Section 1780 of the 
Code of Civil Procedure provides that an action against 
a foreign corporation may be maintained by a resident ot 
the State or by a domestic corporation for any cause of 
action. Section 439 of the Code of Civil Procedure pro- 
vides that the order of publication must be founded upon 
a verified complaint, showing a sufficient cause of action 
against the defendant to be served, etc. It was held by 
the General Term of this Department in Ladenburg v. 
Commercial Bank of Newfoundland (87 ffun^ p. 269) that 
in an action brought against a foreign corporation com- 
menced by attachment, where the cause of action arose 
without the State of New York, the Supreme Court has no 
jurisdiction unless the plaintiffs are residents of the State 
of New York. It was held in tlie case of Bryan v. Univer- 
sity Publishing Co. (112 K Y, p. 382) that to authorize 
an order under the Code of Civil Procedure, § 438, 
directing service of summons by publication on the ground 
that the defendant is a non-resident, not only is an affida- 
vit of non-residence necessary, but also a verified com- 
plaint showing a sufficient cause of action against the 
defendant to be served (^Oode Civ, Pro,^ § 439), and that 
the case is one of which the Court can take cognizance. 
And in Paget v. Stevens (143 N. Y, pp. 172-177), the 
Court say that, under the provisions of the Code of Civil 
Procedure providing for the service of a summons by 
publication upon a defendant out of the State (§§ 438- 
439), which require that the order directing such a service 
shall be founded upon a verified complaint showing a 
sufficient cause of action against a defendant to be served, 
it is not sufficient that the complaint set forth facts suffi- 
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cient to constitute a cause of action ; the cause of action 
must be one of which the Court can take cognizance. 
It is apparent from these decisions that where an action 
is bix>ught against a foreign corporation, all the facts re- 
quired by § 1780 must be set forth in a verified complaint 
in order to enable the plaintiff to obtain an order of pub- 
lication, and to give the Court jurisdiction for that pur* 
pose. In this case it was necessary, under § 1780, that 
the plaintiff in his complaint should show that he was 
a resident of this State. There was no such allegation in 
the verified complaint which was submitted to the learned 
Justice who granted the order of publication. On the 
contrary, it appeared from the contract, which was set 
forth at length in the complaint, that both plaintiff and 
defendant were non-residents. The plaintiff relies upon 
an order made by one of the Justices of this Court, per- 
mitting him to amend his complaint nunc pro tunc ; but 
as the defect in the first instance was jurisdictional, the 
amendatory order is of no avail (see Ladenburg v. Com- 
mercial Bank, etc., 87 JTun, p. 274, and cases cited). In 
the Ladenburg Case it had been held at the Special Term 
that the defect could be cured by an affidavit filed nunc 
pro tunc ; but the 'General Term, as already stated, did 
not concur in that view. I am of the opinion, therefore, 
that this motion must be granted. Settle order on one 

day's notice. 
15 
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In THE Matter of the Application of JOHN QUINN, 
FOR A Writ of Habeas Corpus. 

Supreme Court, Appellate Division, Second De- 
partment, February, 1896. 

§ 2059. 

Habecui coirpua-^ppeal by city marshal from order discharging 

prisoner from custody. 

In ordinary criminal cases an appeal should not be maintained in op- 
position to the prosecuting authorities of the people. 
{Decided February, 1896.) 

Motion by the District Attorney to dismiss appeal from 
an order of the Special Term, discharging the prisoner. 

Foster L. Backus^ District Attorney (^Leuns L. Dela- 
field and Everett Caldwell of counsel), for the motion. 

George Hoadly opposed. 

CuLLEN, J. — It seems to be clear that at common law 
a writ of eitor did not lie to review a decision on habeas 
'Corpus {Hurd on Habeas Corpus^ 553 ; Opinion of Kent, 
Ch. J., in Yates v. People, 6 Johnson^ 337). Still, veiy 
early in the history of this State it was held that a prisoner 
might bring up for review, by a writ of en*or, an adveree 
decision on habeas corpus^ despite the English rule to the 
contrary (People v. Yates, supra'). We can find no case 
prior to the Revised Statutes where a writ of error was 
allowed on the Jipplication of the People. By the Revised 
Statutes (vol. 2, p. 573) the Attorney General was author- 
ized to prosecute such a writ in the name of the People. 
Now, by § 2059, Code of Civil Procedure, an appeal 
from a final order discharging a prisoner committed on a 
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^criminal accusation may be taken in the name of the Peo- 
ple, either by the Attorney General or by the District 
Attorney. We do not say that tlxis section is exclusive in 
all cases, and that there might not arise a case wherein an 
appeal could not be prosecuted by the custodian of the 
discliarged prisoner. But in ordinary criminal cases we 
think an appeal should not be maintained in opposition to 
the prosecuting authorities of the People. The fact that 
the appellant wtis a party to the writ, and by the Code is 
denomuiated the defendant, did not give him the right to 
appeal if he had no interest in the subject matter. We 
think he had not. The case, therefore, falls within the 
principle of People ex rel. Bi^slin v, Lawrence (107 i\r. 
Y. 607). It is to be distinguished from that of the People 
ex rel. Burnham v. Jones (110 JV". K.), where it was held 
that the Land Commissioners might appeal from an advei-se 
decision on a writ of certiorari. In that case it was held 
that the judgment on certiorari prevented the Land Com- 
missionei'S from discharging their duties, and that this fact 
gave them sufficient interest to justify an api)eal. This 
language is probably broad enough in terms to cover the 
case of the present appellant, but there is a vital distinc- 
tion Ijetween the two cases. In the case cited the Land 
Commissionei'S were the only authorities U[)on wliich the 
public duty as to the matter in hand rested. But the 
ultimate duty of the conviction and punishment of crimi- 
nals does not devolve upon peace officei-s, jailei*s, or sheriffs. 
T\\e conduct of public prosecutions in the administration 
of criminal justice is vested in prosecuting officers, the 
District Attorney and the Attorney General, and a prose- 
cution should not be maintained in o])position to their 
action. 

The appellant would not be embarrassed in a future ac- 
tion for false imprisonment by the decision on a haheas 
corpus. That decision would not bind him. In fact, it is 
settled law that, with the exception of a narrow class of 
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cases, such as the custody of infants, a decision on hubecu 
corpus does not create an estoppel, even upon renewals of 
the writ, and never operates as a former adjudication in 
other litigations. People v. Brady, 68 i\r. Y. 
Motion to dismiss appeal granted. 

All concur. 



JACKSON V. BRADHURST et cd. 

SlTPBEME COTJBT, SpECIAIj TbRM, NbW YoEK COUNTY, 

February, 1896. 
§ 1540. 

Action for partition'Creditor^s lien attaches only to debtor's share 
where partition is made, but to the whole premises, where a sale is 
made. 

Section 1540 of the Code of Civil Procedure, providing that where a 
partition of property has been made, pursuant to a judgment 
therefor, *' the lien of a creditor, whether such creditor is or is not 
made a party, shall thereafter akach only tp the share or interest 
assigned to the party upon whose share or interest the lien at- 
tached,'* is intended to apply only to a case where an actual par- 
titi(Hi is made, and not to a case where a sale is made. And a 
lis pendens previously filed against the share of one party con- 
stitutes a cloud upon the title to the whole premises, for which 
a purchaser at the partition sale may move to set aside said pur- 
chase. 

(Decided February 14, 1896.) 

Motion to set aside a purchase made at a partition sale 
on the ground that a lis pendens previously filed constitutes 
a cloud upon the title. 

ffai/8 ^ Greenhaum^ for purchaser, Morris Finn. 
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Charles A. Jackson^ for plaintiff. 

William J. O'Leary^ for defendants. 

Truax, J.— On the 17th day of February, 1892, prior 
to the filing of the lis pendens in this action, which is an 
action of partition, a lis pendens was filed in an action 
brought by one Mary E. Smith against the above-named 
Charles C. Bradhurst, in an action to enforce the specific 
performance of a certain contract, by which the said 
Charles C. Biudhurst agreed to give a mortgage upon his 
interest in certain premises which were afterwards sought 
to be partitioned in tliis action. The above-named Mary 
E. Sm\]^h was not made a party to this action. There was 
no advertisement in this action for liens upon th6 undi- 
vided shares of the various parties, and the lis pendens in 
the action of Smith against Bi-adhurst is still upon the 
interest of the said Bradhui*st. Certain premises were 
sold under the decree in this action and purchased by the 
moving party, who now seeks to have said purchase set 
aside, upon the ground that the lis pendens filed in the 
action of Smith against Bmdhurst is a cloud upon the title 
to said premises. Section 1540 of the Code of Civil Pro- 
cedure provides that *^ the plaintiff may, at his election, 
make a creditor, having a lien on an undivided share or 
interest in the property, a defendant in the action. In that 
case he must set forth the nature of the lien, and specify 
the share or interest in which it attaches. If partition of 
the property is made, the lien, whether the creditor is or 
is not made a party, shall thereafter attach only to the 
share or interest assigned to the party upon whose share 
or interest the lien attached, which must be first chai'ged 
with its just proportion of the costs and expenses of the 
action in preference to the lien." This section of the 
Code was intended to apply only to a case where an actual 
partition is made, aifd not to a case where a sale is made. 
The sections of the Code relating to partition make a 
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dijfference, between an actual partition and a sale. For 
instance^ by § 1582, which is the first section of the 
article of the Code relating to actions for partition, it is 
piX)vided that two or more persons holding as joint tenants 
or tenants in common may maintain an action for partition 
according to the respective rights of the persons interested 
and for the sale thereof if it appears that pai*tition cannot 
be made. From this section it appears that a sale is only 
to be made in case an actual partition cannot be made. 
Section 1540 does not apply to the case of a sale because 
it does not use the word " sale,'* nor does the language 
^^ that the liens sliall attach only to the share or interest 
assigned *' contemplate the case of a sale and distribution 
of the proceeds. The share is only assigned to the par^ 
where actual partition is made. In other cases thei*e is a 
distribution of the proceeds. 

Motion granted. 



MORTON, ETC. V. CHESLEY. 

Supreme Court, Special Term, New York County» 

February, 1896. 

§ 1695, 1722, 1726, 1730. 

Order of arre$t in action of r^levin^Complaint must state spe- 
cifically tlie value of the goods, • 

Where, in an action by one partner against the administrator of a 
deceased partner for the recovery of certaia books of account, 
an order of arrest has been granted, and the oomplaint oontaiiis 
no definite allegation of the value of the books, such omission is 
a defect for which the order of arrest will be vacated. 

The statement of some specific sum due in an action of this character 
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is necessary to authorize an order of arrest, for the reason that 
the amount of bail in which defendant is to be held is controlled 
by the alleged indebtedness. 
{Decided February, 1896.) 

Motion to vacate aa order of arrest. 
Blair ^ Rudd^ for plaintiff. 
Norwood ^ Dilley^ for defendant. 

Lawrence, J. — This is an action of a sole surviving 
partner to recover the possession of certain books of ac- 
count, the pi-operty of the partnership. The defendant is 
the administrator of the deceased partner. The aiTest was 
granted upon an allegation that the defendant had removed 
a part of these books from the State of New York, so that 
they could not be found or taken by the Sheriff. The 
motion is made upon the papers upon which it was granted, 
namely, the complaint and certain affidavits. There is no 
positive allegation of the value of the books in the com- 
plaint, and this is claimed to be a fatal defect on the 
authority of Crotty v. Kimball (22 W. D. 433), and Gordon 
V. Fox (18 Civ. Pro. 291). In Crotty v. Kimball the 
order of arrest was granted upon the complaint and affi-^ 
davit of one of the plaintiffs, in which it was alleged that 
the defendant, who was an attorney-at-law, had been em* 
ployed by tlie plaintiffs, as administratrices of an estate^ 
to appear for them and represent them in closing up said 
estate, and that in the coui-se of his employment defendant 
received the sum of $6,123.23, belonging to said estate ; 
that plaintiffs had fi-equently demanded of defendant the 
said sum, witli interest, less different amounts defendant 
had, from time to time, paid out by direction of ph\intiffs, 
but that defendant had refused to pay the same, tliough 
admitting that there was a large unexpended balance 
remaining of said amount. Tliere was, however, no state* 
ment made of any specific sum alleged to be due. The 
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General Term of this department, Brady, J., delivering 
the opinion, held : ^^ That the statement of some specific 
sum due in an action of this chamcter is essentially neces- 
sary to authorize an order of arrest, for the reason that the 
amount of bail in which defendant is to be held is eon- 
trolled by tlie alleged indebtedness." Gordon v. Fox Avas 
an action for the specific j)erformance of a contmct for the 
transfer of an interest in a patent, the plaintiff alleging 
that the value of the interest is $250,000, but stating no 
facts justifying that assertion. It was held by Barrett, 
J., at Special Term, that there was nothing alleged to 
show the value of the patient, and that an order of anest 
granted under § 650 of the Code of Civil Procedure 
should be vacated, for the reason that there was nothing 
upon which to fix bail. In Thompson v. Gould (16 
Abbotfs Practice^ N. S, 424) it was held that in an action 
lor damages for refusal to receive and pay for certain gold 
contracted for by defendants, an allegation of damages in 
the complaint in the words that by said refusal plaintiff- 
assignee was damaged in the sum of $567,000, without, as 
matter of fact, showing how that or any damages arises, 
was insufficient to give defendants notice of the question 
to be tried, and a demurrer to such complaint for want of 
sufficient cause of action was sustained. The only aver- 
ment in this case bearing upon tlie question of value is 
contained in paragraph eighth of the complaint, v^hich is 
as follows : " That by reason of the wrongful taking and 
detention of said books, plaintiff has suffered damage in 
the sum of f 1,000." If the cases above cited are applicable 
to this case, this allegation would appear to be too in- 
definite to enable the Court to fix the amount of bail. Sec- 
tion 1695 of the Code of Civil Procedure, subdivision 6, 
requires a plaintiff in an action of replevin to state the 
actual value of the property. Section 1722 provides for 
the recovery of damages for injury to or depreciation of a 
chattel while in the defendant's possession, and requires 
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that in that case he must set forth the facts in his com- 
plaint and demand judgment for damages accordingly. 
Section 1726 provides that the verdict, report or decision 
must fix the value of the chattel where the chattel has 
not been replevied, and § 1730 makes the value thus de- 
termined an element of the judgment. I agree with the 
counsel for the defendant that, the element of value thus 
being an issue in the case, it should have been pleaded. 
See, also, Westervelt v. Agramaiia, 58 Hun^ 147. For 
these reasons, I am of the opinion that the order of arrest 
should be vacated, with costs to the defendant. 



MANHATTAN RAILWAY CO. v. O'SULLIVAN et al. 

Supreme Court, Special Term, New York County, 

February, 1896. 

§§ 1347, 3382. 

Stay en appeal from order setting aside the award of commissioners. 

An order of the Special Term, setting aside the award of commis- 
sioners is an order affecting a substantial right, and the Court 
has power to grant a stay or an appeal from such order. 

(Decided February, 1896.) 

Motion by defendant for stay on an appeal from an 
order of the Special Term setting aside the award of com- 
missioners. 

DavieSy Short Sf Townsend^ for plaintiff. 

HvartSj Choate Sf Beaman^ for defendants. 

Lawrence, J. — This is a motion for a stay on an 
appeal from an order of tlie Special Term setting aside 
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the award of commissioiiei's. The order appealed fx-oiu 
awarded to the defendants |I75,000. That order has been 
set aside and new commissionei's appointed in the pro- 
ceeding. The trial before tlie old commissionei's occupied 
seveml months and involved large legal expenses. It is 
claimed on the part of the railway company that the Court 
has no power to grant such a stay, for the reason that the 
order is not a final, but an interlocutory order. I am of 
the opinion that it is within my power to grant a stay 
under the general provisions of § 1347 of the Code of 
Civil Procedure. The order affects a substantial right, 
and it would seem to be a great hardship to compel the 
property-owners to go on with another proceeding, before 
a new set of commissionei's, before having the question 
determined whether the order setting aside an award for 
#75,000 was or was not erroneous See, also, § 3382 of the 
Code of Civil Procedure. Motion granted upon condition 
that the appellants stipulate to argue the appeal before the 
Appellate Division at the March term and give an under- 
taking to pay all costs and damages not exceeding the sum 
of $600. 

Settle order on one day's notice. 
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JAMES LAWLOR v. MAGNOLIA METAL CO. 

SuPBEMB Court, Special Term, New York County, 

February, 1896. 

§ 709. 

AttachmentSheriJT^ /ee»-*5y tohom paid. 

Plaintiff obtained an attachment on the ground that the defendant 
was a foreigpi corporation. Defendant filed an undertaking, and 
an order was entered discharging the attachment On a motion 
by defendant for an order directing the plaintiff to pay the Sher- 
iff's fees, Held, that the Sheriff is entitled to be paid his fees by 
the defendant before he can be called upon to surrender the prop- 
erty upon which the attachment was levied. 

(Decided February, 1896.) 

Motion by defendaDt for an order directing the plaintiff 
to pay the sheriff's fees upon an attachment. 

Constant ^ Coghitt^ for plaintiff. 

Nichoh ^ Bacon^ for defendant. 

Tracy^ Boardman ^ Platt^ for Sheriff. 

Lawrence, J. — The plaintiff obtained an attachment 
for $35,710.40, on the ground that the defendant was a for- 
eign corporation. Defendant filed an undertaking, and an 
order was entered on the 29th of January, discharging the 
attachment. No exceptions have been taken to the under- 
taking, but the Sheriff refuses to deliver up tlie pi-opeity 
until his fees are paid for poundage and care of the pmp- 
erty ; and a motion is now made by the defendant, upon 
the undertaking and order discharging the attachment, 
that the plaintiff should be directed to pay the Sheriff's 
fees, and that such fees be taxed. It is conceded that the 
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Siieriff is entitled to his fees, and the only question is as 
to the amount thereof. I confess that if this question had 
not been passed upon by the Court in other cases, I should 
incline to the opinion that where the defendant gives an 
undertaking, purauant to the provisions of § 688 of the 
Code of Civil Procedure, the intention of the Legislature 
was that the undertaking should stand in place of the 
attachment, and that the same should be in a sufficient 
sum to cover the Sheriff's fees ; in other words, that the 
effect of giving the undertaking, duly approved by the 
Court and accepted by the plaintiff and the Sheriff, would 
be the same as an absolute vacatur or discharge of the 
attachment. It has, however, been expressly decided that 
under chapter 418 of the Laws of 1892, amending chapter 
523 of the Laws of 1890, where an undertaking is given 
by the defendant for the purpose of discharging the attach- 
ment, under § 709 of the Code of Civil Procedure, the 
Sheriff may retain the propei'ty until his fees are paid by 
the defendant. See opinion of Ingraham, J., in Union 
Square Bankv. Reichmann (Jjaw Journal^ September 11th, 
1895). In that case the attention of the learned Justice 
was called to the cases relied upon by the defendant on 
this motion, and particularly the case of Bowe v. The Re- 
flector Co. (36 JSwn, 407); but it was held that those 
cases did not apply, for the reasons that the attachments 
therein considered had been vacated absolutely and were 
not discharged because of the substitution of other secur- 
ity. To the same effect is the decision of Mr. Justice 
Babbstt in Herrera v. Barreto (^Law Journal^ May 10th, 
1894) ; and see also the opinion of Andrews, J., in Col- 
berg V. Emerson (^Law Journal^ March 6th, 1894). Sec- 
tion 709 of the Code of Civil Procedure provides that 
where a warrant of attachment is vacated or annulled, or 
an attachment is discharged upon the application of the 
defendant, the Sheriff must, except in a case where it is 
otherwise specially prescribed by law, deliver over to the 
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defendant or to the pei'son entitled thereto, upon reason- 
able demand, and upon payment of all costs, charges and 
expenses legally chargeable by the Sheriff, all the attached 
personal pioperty remaining in his hands, etc. I shall 
follow the construction which has been given to tbe Laws 
of 1890, 1892, and to this section of the Code of Civil 
Procedure in the cases above referi-ed to, and shall hold 
that the Sheriff is entitled to be paid his fees by the de- 
fendant before he can be called upon to surrender the 
property upon which the attachment has been levied. It 
was agreed upon the argument of the motion that the 
parties should stipulate as to the value of the property 
attached, or, if that could not be done, that an inventory 
should be taken of the property and the value fixed 
thereby. I will hear counsel upon the question of the 
amount of the Sheriff's fees upon the settlement of the 
order to be entered on this decision. The motion of the 
defendant that the plaintiff pay the Sheriff's fees will 
therefore be denied, but without costs. 



Settle order on one day's notice. 



BARBIG V. KICK et al. 

New Yobk Court op Common Pleas, Special Term, 

September, 1895. 

§§ 1629, 1680. 

Foredomxre of meoharMa lien — actum on dd)t secured thereby — rem^ 

edies not cumvJative and concurrent. 

Under % 1080 of the Code of Civil Procedure, taken in conjunction 
witli section 8, chapter M2, Laws 1885, where a debt is secured 
by a mechanic's lien, and a judgment has been recovered for the 
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debt, the return of execution unsatisfied is an indispensable con- 
dition to the maintenance of an action to foreclose the lien. 

The remedies by action for the debt secured by a mechanic's lien, and 
foreclosure of tlie lien are not cumulative and ooncurroit. and 
the lienor, if be chooses to pursue the legal remedy, must exhaust 
it before he can have recourse to equitable relief. 

{Decided September, 18W).) 

Demurrer to complaint in action for the foreclosure 
of a mechanic's lien. 

John MulhoUandj for plaintiff. 

George Haa%^ for defendant. 

Pryor, J. — Action by sub-con ti-actora against owner 
and contractor for foreclosure of a mechanic's lien. 
Demurrer by contractor-defendant. The complaint shows 
a judgment against the contractor-defendant for the debt 
secured by the lien, but omits to allege issue or return of 
execution. This defect the demurrer affirms tol)e fatal to 
the defense. Upon principle the lien is a security for the 
debt, and a judgment for the debt is no bar to the enforce- 
ment of the security. The remedies by action for the 
debt and foreclosure of the lien are cumulative and con- 
current, and the creditor may pursue both until he obtains 
satisfaction. Pollock v, Ehle, 2 E. D. Smith, 641 ; Hall v, 
Pettigrove, 10 Hun^ 609. The defendant concedes the 
law to be so if not changed by statute ; but he contends 
that by § 8, c. 342, Laws 1885, the return of the execution 
unsatisfied is an indispensable condition to the mainten- 
ance of the action to foreclose the lien. The section pro- 
vides that " the manner and form of instituting and pros- 
ecuting any such action * * * shall be the same as in 
actions for the foreclosure of mortgages upon i-eal prop- 
erty." By §1630 of the Code, an action to fore- 
close such mortgage "shall not be commenced or 
maintained" until the return of execution unsatisfied. 
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The precise point for adjudication is: Does the act of 
1885, in conjunction with § 1680 of the Code, preclude 
•enforcement of the lien until issue and return of execution ? 
In the foreclosure of a mortgage the complaint must state 
whether any other action has been brought to recover 
any part of the mortgage debt (^Code^ § 1629); and if in 
such action judgment has gone for the plaintiff, he can- 
not commence or maintain an action to foreclose the lien 
until the issue and return of execution (§ 1630). If then the 
procedure in an action to foreclose a lien is to be identical 
with the procedure in an action to foreclose a mortgage, 
the issuance and return of an execution is as indispensable 
in the former as in the latter action. And if the fact of 
such issuance and return be an essential constituent intlie 
cause of action, an elementary rule of pleading requires its 
allegation in the complaint. Were the effect of the pl*o- 
visions of the Code to deprive the mortgagee of his right 
to foreclose, they would not be a mere regulation of pro- 
cedure, and so since the act of 1885 only assimilates the 
two actions in procedure, § 1630 might not apply in an 
action upon the lien. As, however, the right to sue is not 
abolished, but only suspended until the return of execu- 
tion, the provision is plainly a rule of procedure. The 
lienor may maintain an action at law for the debt ; but 
if he chooses to pursue the legal remedy, he must ex- 
haust it before recourae to equitable relief. The equity of 
the rule is illustrated in the present case. The plaintiff 
has recovered a judgment for the debt against his con- 
tractor ; but without an attempt to coerce payment from 
the real debtor, he seeks satisfaction out of the property of 
one standing substantially in the situation of a surety. 
Upon another ground, too, it is apparent that, as against 
the contractor, the complaint propounds no cause of action. 
There is no lien upon his property to be foreclosed ; nor 
can there be a recovery against him for the debt, because 
it is already merged in judgment. Against him, there- 
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fore, the complaint exhibits no right to relief. Demurrer 
sustained, with leave to amend on payment of taxable 
costs. 



ESTATE OF JOSEPH P. QUINN- 

Surrogate's Court, New York County, October, 

1895. 

§ 2780. 

Accounting by teetamentary trmstee-^Uburaements for attorneys 

fees not allowed. 

Under § 2730 of the Code of Civil Procedure, providing that ah 
aocounting executor may be allowed upon such accounting " for 
his actual and necessary expenses as appears just and reasonable,** 
the rule is inflexible that all disbursements which reduce the 
amount to be distributed to those interested in an estate must be 
shown to have been necessary to the proper administration of such 
estate, must be shown to have been actually rendered, and it 
must be further shown that the amount paid for them was rea- 
sonable according to their character and importance, and it may 
now be said with reference to the results obtained. 

{Decided October, 1895.) 

Motion to confirm referee's report. 

Burr cfc Coombs^ for plaintiff. 

It. <t jE. J, 0' Gorman^ for testamentary trustee. 

Arnold, S. — This is an accounting by a testamentary 
trustee. Upon objections filed a reference was ordered. 
Upon the hearing proof was made as to one item which 
had been objected to and the objection was withdmwn, and 
as to another contested item it w«as admitted that it should 
be allowed. As to all the other items excepted to, it was 
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conceded by the accountant that the objections should be 
sustained with the exception of certain pajrments claimed 
to have been made to counsel for legal services. As to 
these the contest proceeded and the referee has allowed 
and credited them to the accountant. Exceptions to such 
allowances were duly filed and are now insisted on. No 
bills for the alleged services were ever rendered to the 
trustee, nor is there any competent evidence of any of 
the details of the work done, and there are no vouchers 
for the payments produced except certain checks, which 
are drawn to the order of and indorsed and appear to have 
been collected by these attorneys, or one of them. Their 
aggregate is much laiger than the amount which the ac* 
countant asks to be allowed to her here, but this is sought 
to be explained by her statement that the services were in 
respect to three trust estates, and that she charged to this 
one only one-third of the whole. The attorney, who seems 
to have collected tlus money, died before the petition was 
filed herein, and there is evidence produced showing that 
he died insolvent. An executor, trustee or other account- 
ing party may be allowed upon such accounting ^ for his 
actual and necessary expenses as appears just and reason- 
able" (§ 2780, Code). Under the sanction of this pro- 
vision allowance is made for payments to counsel for their 
services by the accountant, but that class of ^ expenses '^ 
is entitled to no immunity from the inflexible rule that all 
disbursements which reduce the amount to be distributed 
to those interested in an estate must be shown to have 
been necessary to the proper administration of such estate,, 
must be shown to have been actually rendered, and it must 
be further shown that the amount paid for them was 
reasonable according to their character and importance^ 
and, it may now be said, with reference to the results 
obtained. Randall v. Packard, 142 N. T. 47. As above 
stated, no details of the services for which the contested 
payments were here made are furnished. It is shown that 
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the trust estate embfaoed certain hoQaea in tlua city, that 
the trustee did not live here, that she was inexperienced 
in business matters, that she did not and she claims under 
the circumstances could not be expected to personally take 
charge of these buildings, that she employed an agent to 
look after them, collect rents, etc., that orders were made 
by the Board of Health which required this agent to see 
her attorney frequently, that she made payments to the 
trust beneficiaries through the latter, and that she sought 
his professional advice repeatedly; but all this is mere 
generalization, no proof of the value of the services given, 
no dates furnished, no particulars of the time BpenU of the 
labor performed — nothing from which any Court can put 
a value upon the work and say it is just and reasonable, or 
in fact upon which any professional witness could fairly 
predicate any opinion as to the actual work done, its ne- 
cessity, its results or its value. The trustee is no doubt 
situated unfortunately ; her attorney is dead and she can 
produce no bills or vouchers except these checks which do 
not give any information upon their face as to what they 
were given for, but this state of affairs does not relieve 
her from the usual burdens on an accounting. Again, 
much of the work which she claims was performed by 
counsel — such as payments to beneficiaries, looking after 
the agent of the property, etc. — was just such work as it 
was her duty personally to perform and for which she is 
allowed commissions. If unable or unwilling to perform 
these duties she should have resigned her office. The 
exceptions to the referee's report are sustained. In view 
of the fact that objections were taken which had to be 
withdrawn, as well as in consideration of the apparent 
good faith of the trustee in her conduct of the administra- 
tion, even in respect to her dealings with counsel which 
have been here criticised, she should not be charged per- 
sonally with costs. 
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SUFEBIOB COUBT OV BUFFALO, SPECIAL TKBM» Db- 

CBBCBBK, 18d5. 

§§ 870, 872. 

Examination of a dv er w ar y before irial-'^hat the affidavit mutt 

eoniain. 

Under § 873 of the Code of Civil Procedure, proTiding for the 
examination of an advenary before trial, the affidavit on which 
the order is baaed most contain an allegation that the testimoik j 
sought to be obtained "is material and neoessarjr for the par^ 
making the application," and where the affidavit fails to do so, 
the omission thereof renders the order void even though it appear 
from the papers that such testimony is material and neoessary. 

The allegation that " it is neoeesary that your petitioner have the 
privilege of examining said piurty is not equivalent to alleging 
that his testimony is " material and necessary " and does not 
fulffil the requirements of the section. 

{Decided December, ia05.) 

Application to punish defendant for contempt for re- 
fusing to answer material qaestiona on an examination 
before trial under § 872 of the Code. 

Sermon Hennig^ for plaintiff. 

Thomae Cary Welchy for defendant 

Trrus, C. J.— On the 80th day of November, 1895, 
Herman Hennig, Esq., an attorney of this court, presented 
the verified petition of A. D. Gains, together with an 
affidavit of service upon William H. Heath and procured 
an order for the examination of said Heath, under §§ 870 
and 872 of the Code of Civil Procedure. Heath is expected 
to be a party defendant to an action to be brought by 
Cteins for negligently performing a surgical operation upon 
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Baid Gains for atone in the bladder. Heath appeared 
before the referee, pmsoant to the order, bat refused, 
under the advice of counsel, to answer material questions 
put to him. This application is made for an order adjudge 
ing Heath in contempt for such refusaL It is claimed 
that the petition does not state sufficient &cts to confer 
jurisdiction upon the judge who granted the order. 

Section 870 of the Code of Civil Procedure provides : 

^* That deposition of a party to an action pending in a 
court of record, or of a person who expects to be a party 
to an action about to be brought in such a court other than 
a court specified in subdivisions sixteenth, seventeenth, 
eighteenth and nineteenth of section two of this act, may 
be taken at his own instance or at the instance of an ad- 
verse party, or of a co-plaintiff or co-defendant, at any time 
before the trial, as prescribed in this article^V 

So much of § 872 as is material here provides that 
the affidavit shall set forth : 

(1) ^ If no action is pending, the names and residences 
of the expected parties thereto.'* 

(8) ** The nature of the controversy which is expected 
to be the subject thereof.'* 

(4) ^* The name and residence of the person to be ex- 
amined, and that the testimony of such person is material 
and necessary for the party making such application.** 

(6) ^ That the person expected to be the adverse party 
is of full age and a resident of the state. * • « The 
street and street number.** 

It appears from the papers that the applicant, at the 
time of the operation, was blind, and was put under the 
influence of anaBsthetics, and has no knowledge of how the 
operation was performed, or who performed it, or in what 
manner he received the injury of which he complains; 
that his hip was broken in some way, but how he does not 
know ; and that the injury is of a serious and permanent 
character. If the affidavit brings the case within § 872 
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of the Code, there is clearly a necessity shown for an ex- 
amination of Dr. Heath, the expected party to the action 
about to be brought, and the granting of the order was 
within the fair and reasonable discretion of the judge 
making it. Bank v. Sheehan, 101 N. Y. 176, 4 N. JB. 888 ; 
Fatman v. Fatman (Com. PL), 18 N. Y. 847. 

The defendant claims that no cause of action is stated 
against Heath or any other person. While the affidavit is 
inartistically drawn, and the facts are not stated with that 
degree of precision which is customary in a complaint, yet 
I think the plain statement of facts contained in it shows 
that the plaintiff has a cause of action against Heath. It 
is alleged that Heath and others,whose names are unknown, 
performed the operation upon him, and that it was unskill- 
fully and negligently performed. The affidavit states in 
much detail the fact of his being taken to the hospital and 
of his being operated upon, and of his subsequent ascer- 
tainment that his hip was broken. In another respect, I 
think, however, that the affidavit is defective. It does not 
state that the testimony is ^^ material and necessary," as 
required by the Code. It is plain to be seen that the 
testimony is material and necessary, and in this respect 
complies with the requirement of rule 88 ; but it is, never- 
theless, not a compliance with the requirement of the law. 
The rule does not dispense with the necessity of alleging 
what is required in the Code to be stated in the affidavit, 
*^ that the testimony of such person is material and neces- 
sary for the party making the application.'* Beach v. 
Mayor, etc., 14 J9un, 81 ; Chapin v. Thompson, 16 Hun^ 
68. The affidavit contains no allegation which can be 
construed into a statement that the testimony sought to be 
obtained is material and necessary for the party making 
the application. It is alleged that *^ it is necessary that 
your petitioner have the privilege of examining said 
Heath," etc. ; but this is not equivalent to alleging that 
his testimony is material and necessary, and it was so held 
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in Beach v. Mayor, etc., 9upra. The rightof a partj under 
this provision of the Code is strictly statutory^ and the 
mode pointed out by the statute must be followed ; other- 
wise, no power is conferred upon the judge to make the 
order. Heishon v. Insurance Co., 77 N. Y. 278. I am 
aware that it has been held in some cases that after an 
order has been made by a judge, and serred upon a party^ 
the proper course to pursue is to move at once to set it 
aside. That is, undoubtedly, the correct practice; but 
here the court did not, by reason of a failure of plaintiff 
to state the necessary facts, get jurisdiction of the person 
of Heath, and was without power to make the order. Aa 
well might the judge grant the order without any of the 
affidavits required by the statute to confer jurisdiction 
upon the court, and then claim that a person would bo 
guilty of contempt in failing to obey an order made under 
such circumstances. The trouble here is that the judge 
had no power to grant the order on the papers pres^ited^ 
and never obtained jurisdiction over the person of Heathy 
and consequently the order was void and without foroe* 
This is not a mere irregularity in granting the order, which 
the party waives by appearing in obedience to it, because, 
as has been stated, no sufficient facts were stated in the 
affidavit to confer jurisdiction to giant the order. I think, 
therefore, that plaintiff's motion must be denied, and the 
order vacated and set aside, but without costs. 

Motion denied and order vacated, without costs. 
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VON HATTEN v. SCHOLL et al. 

SUFBEMB COTTBT, ApPBLLATE DIVISIOK, SBOOND Db- 

FABTMSMT, JaIOTABT, 1896. 

§461. 

DetignationofdrfendaiUMjhoae Christie 

of judgment. 

Where one of the def endanfeB in a f oredoeiire suit is named in the 
summons and other papers simply hj his surname with a Uank 
before it, and no description is added identifying the person in- 
tended, as permitted by §461 of the Code of OLvil Prooedure, and 
no designation of the said defendant is made by a fictitious name 
BO fto as his Christian name is oonoemed, such defect does not 
render the judgment void if the defendant intended has been 
actually served* 

The purchaser at the foreclosure sale, before taking the title, how* 
ever, has a right to demand that the requisite amendment be 
made, so as to sufficiently designate the defendant intended* 

{Decided Ja$martff 1896.) 

Appeal by purchaser at a foreclosure sale from an 
order denying her motion to be relieved from said 
purchase. 

Leufis Bursty for appellant. 

Edtain O. Shaffer ^ for respondent. 

Babtlbtt, J. — One of the defendants in the fore- 
closure suit was named in the summons and other papers 
simply as Kaul, with a blank before that name. The 
plaintiff did not add any description identifying the per- 
son intended, as permitted by § 451 of the Code of Civil 
Procedure, or designate this defendant by a fictitious 
name, so far as his Christian name was concerned. The 
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purchaser insiBts that these defects render the jadgment 
Toid, and hence that she is entitled to be relieved from her 
purchase. We think the omissions did not invalidate the 
judgment, if the defendant intended was actually served. 
In that event, thej were only irregularities, curable by 
amendment. Such is the clear weight of authority. 
Neil t;. Martin, 24 Hun^ 645 ; Grant v. Birdsall, 2 Oiv. 
Pro. R. 422. Before taking the title, however, the pur- 
chaser has the right to demand that the requisite amend- 
ment be made. This cannot be done upon the affidavit of 
Karl Kaul, which was read in the Court below in opposi- 
tion to her motion. In that affidavit the affiant states that 
he was duly personally served with the summons and 
a copy of the complaint in this action more than twenty 
days before the application for judgment ; that his only 
interest in the premises involved herein was as a monthly 
tenant ; that he has never appeared in the suit, has no de- 
fense, and waives any and all objection to the judgment. 
He does not say, however, and there is no proof that he is 
the defendant Kaul mentioned in the summons and com- 
plaint with a blank before his name. If the plaintiff shall 
supply proof of this fact, and procure the judgment to be 
amended accordingly, the appellant must complete the 
purchase. 

The order appealed from should be reversed, unless 
the plaintiff procures an amendment of the foreclosure 
judgment so as to cure the irregularity growing out of the 
insufficient designation of the defendant Kaul. The pur- 
chaser should also have the costs of this appeal. 

All concur. 
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COGHLAN V. THIRD AVENUE RAILROAD, 

SXJPBEME COXTBT, TBIAL TeBM, NbW YoRK CoUNTY, 

February, 1896. 
§§ 1902, 1904. 

Action to recover damages for death of infants-loss of service. 

In an action brought by a father, as administrator, under the statute 
(Code of Civil Procedure, §§ 1902, 1904), to recover damages for 
the death of his infant child, caused by defendant's negli- 
gence, the jury, in determining the amount of damages to be 
awarded, is, in duty bound to consider the probable earnings of 
the child during minority over and above her support, clothing 
and education. 

A charge to the jury, as follows : *' There can be no recovery in this 
case whatever for any loss of earnings which the child might 
have made while she was an infant, and until she had reached 
the age of twenty-one years. They are the subject of a recovery 
in a separate action on the part of the father of the child," is 
error for which a new trial will be granted. 

(Decided February, 1896.) 

Action by father of an infant, as administrator, to 
recover damages for the death of his child. 

Welch ^ Daniels^ for plaintiff. 

Hoadlei/y LatUerbach ^ Johnson^ for defendants. 

GiLDERSLEEVE, J. — The action is brought by the 
&ther, as administrator, under the statute ( Code^ §§ 1902, 
1904) to recover damages for the death of his infant 
daughter, caused by defendant's negligence. The jury 
were charged as follows : ^^ There can be no recovery in 
this case whatever for any loss of earnings which the child 
might have made while she was an infant, and until she 
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had reached the age of twenty-one years. They are the 
subject of a recovery in a separate action on the part of 
the father of the child." The jury brought in a yerdict 
for six cents damages, in favor of plaintiff, who now makes 
his motion for a new trial. In the case of Watson, AdrnV^ 
against the Brooklyn City Railroad Company (aff'd 10^ 
JVl Y. 687, without opinion), an action brought under the 
statute to recover damages for the death of an infant son, 
resulting from injuries received through the negligence of 
defendant, the General Term of the City Court of Brook- 
lyn held that the entire damages could be recovered in 
that action. The General Term, however, expressed the 
opinion that there were two causes of action, one in favor 
of the father, and the other in favor of the administrator 
for the benefit of the next of kin. The pleadings in that 
action were identical with those in the case at bar, and I 
think the case is an authority in support of plaintiff's- 
claim on this motion. The case of Keenan, Adm'r, against 
The Brooklyn City Railroad Company (145 JV. Y. 348) 
also supports the plaintiff's position. The Court there 
say that ^Hhe jury, in determining the amount of damages 
that should be awarded, was in duty bound to consider the 
various elements of pecuniary loss sustained by the father,, 
first the probable earnings of the son during his minority, 
over and above his support, clothing and education ; next, 
the probability of his living and becoming of sufiScient 
ability to support his father in the case of the latter be- 
coming aged, poor and unable to support himself; and 
then the jury had a right to consider the amount the 
deceased would have brought to his next of kin, while 
living, and their prospect of inheriting from him after 
death." Where the deceased leave no widow or children^ 
the father, as next of kin, would be entitled to the whole 
recovery in an action under the statute ( Code^ § 2782, subd. 
7). Also in an action for loss of services during minority,, 
he would be entitled to the whole recovery. Therefore, ift 
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such case, where the father is the exclusive beneficiary^ 
the entire pecuniary loss may be recoyered in one action 
(McGorem v. R. R. Co., 67 N. F., 418). In the case at 
bar, it must be said that the recovery being exclusively 
for the benefit of the father, tiie loss of service during 
minority and any other pecuniary loss that could be estab- 
lished constitute substantially the same claim. And, in 
any event, it must be held that the plaintiff herein haa 
elected to proceed for and recover his whole damage, in- 
cluding the loss of services of his child during minority,, 
and that the recovery will be a bar to an action by the 
father as such, assuming that he has a cause of action in-^ 
dependent of the statute (see McGovern v. R. R. Co., supra /^ 
Russner v. R. R. Co., 114 K F., 488-488). The jury 
should have taken into consideration in estimating the 
pecuniary loss the probable earnings of the child during 
minority over and above her support, clothing and edu- 
cation. It was therefore error to charge the request above 
set forth, and for this reason the motion for a new trial 
should be granted. Under the circumstances, no costs aro 
awarded. 



NIAGARA FALLS PAPER CO. v. STERLING. 

City Coitet op New York, Special Term, Novem- 
ber, 1895. 

§ 8169, subd. 8. 
Attachment-^neoeMorjf aUegaUons as to nonrretidenee ofdefendanU^ 

In order to confer jnrisdiotion upon the Ccmrt to grant a warrant of 
attaoiiment, it must affirmativeiy appear not only that the 
defendants are non-residents of the City of New York, but that 
they have not an oflSoe within that city where they regularly 
transact business, and where the plaintiff simjrfy aUeges that the 
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defendants are non-residentB of the City of New York, this is not 
a sufficient oompUanoe with the jurisdictional requirements, and 
therefore invaUdates the attachment. 
iDecided November, 1890.) 

Motion to vacate attachment. 

Harold^ Sturgee ^ Mankine^ for plaintiff. 

Judge ^ Buraek, for defendant 

BoTTY, J. — ^The defendants having made an assignment 
of their property, for the benefit of creditors, to Joseph J. 
McDonald, which assignment was accepted by him, the 
title to the property vested in him as trustee of such cred- 
itors. This assignment holds good against the plaintiff 
as well as other creditors until the same is adjudged 
fraudulent and void upon a trial had in an action brought 
to set aside the assignment. The plaintiff, however, since 
the making of the assignment, obtained an attachment 
against the defendants on two grounds, viz. : First. That 
the defendants are non-residents of the City of New York. 
Second. That the defendants assigned, disposed of or 
secreted, or were about to assign, dispose of or secrete 
property with the intent to defraud their creditors. The 
proof relied on by plaintiff showing the assignment to be 
fraudulent consists of admissions made by the assignors 
subsequent to the making of the assignment to the effect 
that the alleged claim of one Plant, who was named as a 
preferred creditor, was fictitious. The defendant's assignee 
now moves to vacate the attachment upon the ground that 
the same is void for the reason that there is no evidence 
of fraud to support the attachment, and upon the further 
ground that the Court had not jurisdiction to grant the 
attachment by reason of the mere non-residence of the 
defendants. The plaintiff on the other hand contends that 
the attachment is supported by evidence of fraud, and that 
the Court had jurisdiction to grant same, but he urges as 
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preliminaiy objections that the assignee is a mere stranger 
to this proceeding, and that he has no right to intervene ; 
that he has been guilty of laches in making this motion^ 
and that the moving papers are defective in that the order 
to show cause does not specify the grounds of the irregu- 
larity complained of. I am of the opinion that the assignee 
is the proper party to make this motion, and that there 
has been no unnecessary delay in the making of the same^ 
and that the objection to the sufficiency of the order to 
show cause is not tenable, as at least one of the objections 
to the attachment is radical and goes to the jurisdiction of 
the Court. It therefore remains to be determined whether, 
on the facts presented in support of the attachment, the 
Court acquired jurisdiction, and whether the alleged 
fraudulent assignment of defendant's property is established 
by competent evidence. In order to confer jurisdiction it 
must affirmatively appear not only that the defendants are 
non-residents of the City of New York, but that they have 
not an office within that city where they regularly transact 
business (see subd. 8, sec. 8169, Code of Civil Proc). The 
plaintiff simply alleged that the defendants were non- 
residents of the City of New York, and that is one of the 
grounds mentioned in the attachment. This is not a suffi- 
cient compliance with the jurisdictional requirements, and 
therefore invalidates the attachment. The proof relied 
on by plaintiff to establish the fraudulent assignment 
of defendant's property, viz., the admissions made by the 
defendants since the making of the assignments; that 
the alleged claim of one plaintiff, a preferred creditor, 
is fictitious is not competent evidence, and therefore in- 
sufficient to support the attachment. It therefore follows 
that the attachment must be vacated. 
Motion granted with $10 costs. 
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EL WOOD S. HAND, Puliktiff akd Appbllaivt, v. 
CHARLES P. ROGERS, WILLIAM O. ROGERS, 
Jb., GEORGE H. BURT and SAMUEL FULTON, 

V Dbfendantb and Rsspondents. 

SUPBEBCS COUBT, APPELLATB DIVISION, FiBST DSPABT- 

icxNT, Febbuabt, 1896. 

§ 1205. 

3uU againit drfendants at copartn ers eopa r tner A ip mi»t be 
proved a» aUegedr—one of the defendants not ehargecMe in- 
dividtuiUy if the d^endants joined ae oopartnere were not such 
in fact. 

Section 1205 of the Ckxle of Civil Procedure providing that <' where 
the action ie against two or more defendants, and a several 
judgment is proper, the Court may, in its di8creti<m, render 
judgment or require the plaintiff to take judgment against one 
or more of the defendants, and direct that the action he severed, 
and proceed against the others as the only defendants therein ; ** 
does not apply in a case where the defendants were sued as co- 
partners upon a contract made by one of their number, and upon 
the trial it was proved that said defendants were not copartnen. 
In such a case a judgment individually against the defendant 
who made the contract is improper. 

iJDeeided FOmiary, 1896.) 

Appeal by plaintiff from an affirmance bj the Geneiul 
Term of the City Court of the judgment entered upon the 
-dismissal of the complaint. 

Charles DeSart Brower^ for appellant. 

John Henry Hidl^ for respondents. 

Daly, P. J. — The defendants were sued as copartners, 
composing the firm of Charles P. Rogers & Co., upon a 
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•contract in writing made November 80th, 1889, by the 
•defendant, Charles P. Rogers, in the said firm name. The 
complaint alleged that at that time the defendants were 
■and still are said copartners. The answer denied all the 
allegations of the complaint except that defendants admit 
*^ that they are copartners under the name alleged.'* 

Upon the trial it was proved that the defendant, 
Charles P. Rogers, personally executed the contract in the 
name of Charles P. Rogers & Co., but who were his co- 
partners, if any there were at the time, was not shown. 
It was expressly admitted by plaintiff that the other de- 
fendants were not then his copartners, and thereupon 
defendants moved for a dismissal of the complaint. The 
plaintiff claimed that the complaint should be dismissed 
as to all but Charles P. Rogers. The motion to dismiss 
as to all the defendants was granted. 

The position taken by the plaintiff at the trial was that 
4U1 individual liability had been established against Charles 
P. Rogers, because it appeared that the other defendants 
were not his copartners when the contract was made. 
This is equivalent to saying that because certain persons 
were not his copartners he therefore had none; that a 
-defendant can be sued as a copartner upon a contract pur- 
porting to be executed by a copartnership, and then 
-charged individually because the persons the plaintiff 
happens to join as his copartners were not such in fact. 
Such a position is untenable ; the copartnership must be 
proved as alleged, or the plaintiff must faiL 

This is not the case of a person sued as sole defendant 
upon a contract purporting to be executed by a firm. In 
^uch a case the defendant must take the objection of non- 
joinder of his copartners by demurrer or answer, otherwise 
the objection is waived, and judgment will be given 
against him individually (Douglas v. Leonard, 44 St. B. 
298). But in order to recover against him individually, 
he must be sued individually. His objection to the non- 
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joinder of his copartnero cannot be preolnded, unless there 
is a non-joinder. If he is sued with the members of one 
firm upon a transaction of his as member of another firm, 
he is entitled to deny the making of the contract by the 
copartnership alleged, and to prevail in the action. 

The plaintiff claims the benefit of section 1205 of the 
Code, which provides that ** where the action is against 
two or more defendants, and a several judgment is proper, 
the Court may, in its discretion, render judgment or 
require the plaintiff to take judgment against one or more 
of the defendants, and direct that the action be severedf. 
and proceed against the others as the only defendants- 
therein." ^ 

The section in question would apply if it appeared that 
when the defendant Charles P. Rogers made the contract 
in the firm name there was no firm and he had no partner, 
or that the contract was made for his own purposes and 
not in the business of the firm (Stedeker v. Bernard, 102 
If. Y, 880). In such a case he would be individually 
liable, and judgment might be rendered against him, evea 
if dismissed against the other defendants. But it did not 
appear that there was no firm of Charles P. Rogers & Co., 
of which defendant was a member at that time, or that 
the contract was his individual contract The plaintiff 
proved nothing of the sort, and a several judgment would 
be improper. 

The case is claimed by the plaintiff to be one of hard- 
ship, because, owing to repeated trials and appeals in the 
City Court, costs have accumulated far exceeding the 
original claim. But the answer of defendants apprised 
the plaintiff at the outset that issue was taken as to the 

1 The application of the provisions as to a separate judgment ii- 
not limited to cases of joint and several liability, but the section 
authorizes a separate judgment when a separate liability of some of 
the defendants is established on the trial, althongh the cause of 
action alleged in the complaint was joint only. Ferris v. Hard, IT 
State Bep. 864 ; 8. c, 15 Civ. Proe. R. 171. 
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oepartaenhip of the defendantSi and be could baye oaTodi 
further expense bj discontiiiiiaiice or amendment. 
Judgment affirmed, with ooete. 

All concur. 



HENRY FEIST, Appkllautt, v. THE THIRD AVE- 
NUE RAILROAD CO., Rbspokdsnt. 

N. T. C!airK OF Common PLSAa, Oibrxbaii Thrm, 

Jttks, 1896. 

§§ 724, 8847, rabd. 6. 
Di$iHet wwrin migkn and exUnt ofpowew lo qpm d^^tectta 

Sectloii 784 of the Code of d^il Ptoeednxe, declaring the power of 
the Courts to open defaults within one year, applies only to 
CouxtB of leoord. 

A Justice of a DfaMot Cburt of tbe City of New Yock has no power 
to open a default after the U^ae of twen^ days from the enfary of 
judament* 

An order made in a District Court opening a def^uilt is not i^ypeal- 
ahle to the General Term of I3ie Court of Commoa Fleas. 

Wkne judgment has been rendered by default in a District Court 
in tB!9at of plaintiff, and, after the lapse of more than twenty 
days thereafter, the Juetioe assumed to open the default, and, 
upon the trial subsequently had, gave judgment for defendant 
dlsmiwiing the complaint, SMd^ upon appeal by jdaintiir from 
the latter judgment, that the original judgment was unaffected 
by any subseqiient prooeedlngs,.and the judgment appealed from 
must be reverBed because of total lack of jurisdiction in tbe 
Justice to render it. 

(peMed Jtms, 1886.) 

A]fp99l from a judgment of the District Court in the 
City of New Tork for the Ninth 
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in faror of defendaBt for dismissal of the com 
and also from a certain order opening a default. 

Cfharle$ OaldwdU for appellant. 

Benry £. Scheuermann for respondent. 

BiSGHOFF, J. — Judgment in this action was rendered 
in plaintiff's favor upon default, and suhsequenUy on 
defendant's motion an order was entered bj the Justice 
opening the default and the cause was thereafter set down 
for triid. 

Upon the day of the trial plaintiff appeared and moved 
that the order opening the default be set aside and that 
the original judgment stand, the motion being based upon 
the lack of jurisdiction of the Justice to make the order 
in question. 

Upon the denial of this motion he refused to proceed 
with the trial, and judgment for dismissal of the complaint 
was rendered. 

From that judgment and from the ^^ decision and 
order *^ he has taken this appeal ; the order referred to 
being that opening the default and the ^^ decision " being 
the denial of the motion to vacate the order. 

It is conceded that the Justice made the order openiog 
the default after the lapse of twenty days from the date of 
entry of judgment, and there can be no question but tiiat 
in so doing he exceeded his powers as defined and regu- 
lated by statute, beyond the provisions of which he was 
without authority to act (Hanlon v. Ins. Co., 9 Misc. B. 
70). 

The only statutory provision whereby a default in a 
District Court may be opened by the Justice is sec. 1S67 
of the Consolidation act (chapter 410, Laws of 1882), as 
amended by chapter 750, Laws of 1894. Prior to the 
original enactment of that section (Laws 1862, chap. 484, 
sec. 16) the Justices were wholly without jurisdiction over 
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a judgment after the date of its entiy upon the dooket 
(People t^. Campbell, 18 AIA. Pr. 1). 

The amendatory act beyond question limits the time 
in which the power may be exercised to twenty days after 
entry of judgment, while the section itself contained no 
restriction as to time. To us this is clear beyond need of 
argument ; it is so declared in as many words, and this is 
not a case where any other construction, liberal or illiberal, 
is possible. But it is contended that sec. 724 of the Code, 
declaring the power of the Courts to open defaults within 
one year, affords justification for the order made below. 
That section, however, applies only to Courts of record 
(^Code 0. P., sec. 8847, subd. 6), of which class the Dis- 
trict Courts are not (^Oode C. P., sec. 8, subd. 8). 

Nor is it essential, as claimed, that the power to open 
defaults, irrespective of time, should be bestowed upon 
these Justices. If the defendant be not in fact served 
with the summons then an appeal may be entertained at 
any time for five years when instituted within twenty days 
after service of notice of entry (^Oode 0. P., sees. 8046, 
8218); or if the service of the summons was defective the 
defendant may appeal from the judgment for error in fact 
(Jennings v. Miller, 10 JUtse. R. 762 ; Code C. P., sees. 
8057, 8218). If the plaintiff is in fault, and by reason of 
his faQure to notify defendant of the judgment by delay- 
ing issuance of execution, or in other ways, the twen^ 
days' limit of time to appeal should have expired, a Court 
of equity can give the appropriate relief (Patterson v. 
Naehr, 16 Civ. Pro. B. 449), and if for the fault of the 
Justice, under some circumstances, the right to an appeal 
is lost, there is an adequate remedy at law (case last 
cited). 

We are now to consider the effect of this erroneous 
order upon the merits of the case presented by this appeal. 

From the order itself no appeal to this Court is war- 
ranted (Jacobs 1^. Zeltner, 9 Mi$e. B. 466 ; Wensley v. Ran- 
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dolpb, id. 457 ; Roeeiitiial v. Groxme, 12 Ihltf, 582), ov 
power to entertain appeals from die District Cooita hmtg 
deriTed from the statntes only, and in the absence of 
statntorj proyisicm we ftre nnable to review orders made 
bj such Courts other than final oideis in summary pro- 
ceedings* If hardship results it is due to the omissioa 
of the Legislature, when enlarging the powers of the 
Justices, to correspondingly provide for a review of their 
proceedings (see Rosenthal v. Orouse, tupra). 

But the appeal from the judgment in this case Miables 
us to relieve the appellant, although the appeal from the 
order must necessarily be dismissed. That order having 
been gfanted and the original judgment set aside, through 
the Justice's act in excess at his powers, the act was 
without significance and the order void (Schwartz v. 
Wechler, 4» Nl Y. State R. 145, and cases cited) ; hence 
the judgment as rendered was unaffected. The Htigation 
in the Court below having been dosed by the entiy of the 
judgment in plaintiffs fator upon an inquest, and the 
lapse of twenty days, the Justice was without jurisdictioB 
to re-open the proceedings and to give ju(i^;ment for dis- 
missal of the complaint upon plaintiff's reftisal to proceed 
with the trial. 

Some importance appears to be attached to the fact 
that upon the call of the calendar in the Court below 
plaintiff answered *^ ready '* and only raised his objections 
when the case was reached for trial. 

That a party cannot raise the objection of lack of juris- 
diction over the subject of the litigation upon the trial, 
especially where the situation is such as was here the case, 
would seem to be a novel proposition. Such an objection 
is certainly not waived by a party's expressing his readi- 
ness to try the issues, among which this question is the 
chief. 

Total lack of jurisdiction in the Court below is a fact 
of which the appellate Cooirt may and should take notice, 
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eyea when the point was not raised at the trial (Brookman 
V. Hamil, 48 iVl Y. 554 ; Palmer v. Lorillard, 16 Johns. 
848 ; Sanford v. Granger, 12 Barb. 892). In this case, 
however, the question of jurisdiction was the only one 
presented to the Ck>urt below and upon which the matter 
was decided. 

For the reasons noted the judgment is reversed, with 
costs, and the appeal from the order dismissed, with costs. 

BooKSTAvsB, J., concurred. 



JACOB RINGLE and GEORGE RINGLE, Plaint- 
IFFS, V. THE WALLIS IRON WORKS et aZ., 
Defendants. 

SuPBEME Court, Special Term, New York County, 

February, 1896. 

§§ 582, 814. 

Action on bond to discharge mechanic's lien^Assignment of bond 

to plaintiffs unnecessary. 

In an action brought upon a bond given to discharge a mechanic's 
lien, the lienor may sue as plaintiff in his own name, and no 
assignment of the bond to him Is necessary to support the action. 

The mere making and filing of a bond conditioned for the payment 
of any judgment which might be rendered against a piece of 
property against which a mechanic's lien has been filed does not 
of itself operate to discharge the lien. A special proceeding is 
still necessary in order to secure a determination as to the suffici- 
ency of the sum, the approval of the Ck>urt or a Judge thereof, and 
then an order by the Court or a Judge thereof discharging the 
lien. 

In an action on a bond where the plaintiff's right to prosecute is con- 
ditioned, upon the leave of the Court being first obtained, aa 
don that such permission was *' duly " obtained, and the 
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order granting it " duly made," importa a complianoe with the 
ttatatory provision in respect to the prooeedinga wfai<di ter 
minated in the order granting the leave asked. 
(Decided FAmary, 18iM.) 

Demurrer to complaint by defendant on the gronnd 
that it does not state facta sufficient to constitute a cause 
of action as against him. 

ThyMa9 C. Unnever and E* L. CoUier^ for plaintiffis. 

WiUon ^ Walliif for defendants. 

Bebkman, J. — On the 16th day of February, 1892, the 
plaintiffs filed a lien, under the Mechanics' Lien law, 
against certain premises situated in the City of New York, 
owned by the Terminal Warehouse Company, for the sum 
of 911fl61, for labor and materials furnished in the erec- 
tion of a certain structure on said premises. The contract 
under which the liability arose was made by the Wallia 
Iron Works, as principal contractor, with the Terminal 
Warehouse Company for the erection of the building. 
The defendant, the Wallis Iron Works, being desirous of 
discharging the lien, executed a bond in which Benjamin 
C. Clark and the defendant, Francis O. Matthiessen, joined 
as sureties to William J. McKenna, Clerk of the City and 
County of New York, in the sum of 818,000, conditioned 
for the payment of any judgment which might be rendered 
against the property, pursuant to the provisions of subdi- 
vision 6 of section 24 of chapter 842 of the Laws of 1885 
as amended, commonly known as the Mechanics' Lien 
law. Thereupon the lien was discharged of record. 

Thereafter an action was brought by the plaintiffs against 
the Wallis Iron Works, and the Terminal Warehouse Com- 
pany as sole defendants, for the purpose of foreclosing 
the lien, as provided by law. Issue was joined in that 
action, and after a trial had at Special Term a decision 
was rendered upon which a judgment was entered in favor 
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of plaintiffa and against the defendant The Wallis Iron 
Works for the sum of 912,500.82 and for the sum of 
9445.25 costs, amoonting in all to the sum of 912,945.57. 
It was also adjudged that the lien which had been filed hy 
the plaintiffs was a good and valid lien for the full amount 
specified therein with interest, and judgment was directed 
against the premises for the above amount of 912,945.57. 
By reason, however, of the previous discharge of the lien 
by the giving of the bond above mentioned, this provision 
was inserted in the judgment : ** It is further ordered, 
adjudged and decreed, however, that so much of this 
judgment as is against the said premises and as declares 
that the said plaintiffs now have a lien and claim against 
said premises is in form only, and has been directed and 
is now entered for the purpose of enabling the said plaint- 
iffiB to recover upon a certain bond given by the Wallis 
Iron Works as principal and Benjamin 6. Clarke and 
Francis O. Matthiessen as sureties, and which was filed in 
the office of the Clerk of the City and County of New 
York, on the Ist day of April, 1892, for the purpose of 
discharging the said mechanics' lien or claim as against 
the said real estate, as provided by a certain order of the 
Supreme Court of the State of New York, bearing date of 
the Ist of April, 1892." 

Thereafter the Wallis Iron Works appealed to the 
General Term of this Court from said judgment, with the 
result that the same was affirmed. 

On the 12th day of August, 1892, the defendant Ben- 
jamin 6. Clarke, one of the sureties on the bond, died, 
leaving a will, which was duly proved, and the defendants, 
Ada C. Hardenburgh, Anne M. Clarke and Julia M. Ells- 
worth were thereupon duly appointed executrices of said 
will. 

The plaintiffi9 now sue the obligors under said bond 
for the amount ol the recovery in the action instituted to 
foreclose the lien. The defendant Francis O. Matthiessen^ 
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one of the sureties under the bond, demurs to die com- 
plaint on the ground that it does not state facts sufficient 
to constitute a cause of action as against him. The par- 
ticular grounds of the demurrer are set forth in the farief 
which has been submitted by the counsel for the demur- 
rant, and are highly technical in their character. Thej 
will be considered in the order in which they have been 
stated. 

I. It is claimed that the complaint does not allege 
any assignment of the bond by the County Cleric to the 
plaintiffs, and therefore fails to allege any cause of action, 
unless some provision of law can be found in their &vor. 

Section 814 of the Code of Civil Procedure provides 
that ** where a bond or undertaking has been given, as 
prescribed by law, in the course of an action or special 
proceeding, to the people or to a public officer, for the 
benefit of a party or other person interested, and provision 
is not specially made by law for the prosecution thereof, 
the party or other person, so interested, may maintain an 
action in his own name for a braach of the condition of 
the bond, or of the terms of the undertaking, upon pro- 
curing an oitler granting him leave so to do/* It is 
further provided that *^the order may be made by the 
Court in which the action is or was pending, the Court of 
the City of New York or a County Court, if the bond or 
undertaking was given in a special proceeding pending 
before a Judge of that Court ; or, in any other case, by the 
Supreme Court. Notice of the application therefor must 
be given, as directed by the Court or Judge, to the persons 
interested in the disposition of the proceeds." 

The bond in question is one which comes within the 
purview of this section. Subdivision 6 of section 24 of 
the Mechanics' Lien Law (^9upra) provides that such a 
lien may be discharged by the filing of a bond as above 
stated, ^^ in such sum as the Court may direct, not less 
than the amount of the claim in said notice, conditioned 
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for the payment of any judgment which may be rendered 
against the property." It further provides that the sureties 
on said bond must justify in at least double the sum named 
therein ; that a copy of the bond, with a notice that the 
sureties will justify before the Court or a Judge thereof 
at the time and place named therein, not less than five 
days thereafter, must be served on the claimant or his 
attorney, and that upon the approval of said bond by the 
dourt or a Judge thereof, an order discharging such lien 
may be made by the Court or a Judge thereof. It will 
therefore be seen that the mere making and filing of the 
bond does not of itself operate to discharge the lien. A 
special proceeding is still necessary in order to secure a 
determination as to the sufficiency of the sum, the approval 
•of the Court or a Judge thereof, and then an order by the 
Court or a Judge thereof discharging the lien. The bond, 
therefore, is one given in the course of a special proceeding 
within the spirit and intent of that section. The complaint 
alleges that ^^ before the commencement of this action an 
order was duly made permitting these plaintiffs to com- 
mence an action in their own name to enforce the said 
bond." While tlie statement is exceedingly meager, I do 
not think that it is bad on demurrer. The bond was given 
for the benefit of the plaintiffs ; they are the real parties in 
interest, but their right to prosecute the same is conditioned 
upon the leave of the Court being first obtained. I think, 
under these circumstances, the assertion that such per- 
mission was duly obtained impoiis a compliance with the 
statutory provision in respect to the proceedings which 
terminated in the order granting the leave asked (§ 582, 
Code of Civil Procedure). 

II. It is objected that the complaint does not allege that 
the Court at an}' time fixed the amount of the bond which 
was given in discharge of the lien. 

Upon this point the complaint contains the following 
allegations : 
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'' Fourth. That thereafter the said The Wallia lion 
Works instituted or caused to be instituted certain pio> 
ceedings in the Supreme Court of the State of New Toik 
for the purpose of securing the discharge of the real piop> 
erty mentioned in said notice, from the lien of the said 
mechanic's lien or claim, pursuant to the statute in suck 
case made and provided. 

^* Fifth. That thereafter the amount of the bond to be 
given for the purpose of discharging said lien was duly 
fixed at the sum of thirteen thousand dollars." 

After setting out the execution and filing of the bond 
in question pursuant to said order, it is alleged that on the 
first day of April, 1892, an order was duly made by this 
Court approving the bond, and directing that upon the 
filing of the same the said lien should be cancelled and 
discharged of record ; and that thereafter the said bond 
was filed and the lien discharged, as required by the order. 
The assertion that the amount of the bond was duly 
fixed, taken in connection with the other allegations in 
respect to the entire proceeding, is sufficient within the 
existing rules of pleading. 

III. The objection that the complaint should allege 
that the bond was given ^ in an action or special proceed* 
ing " is untenable. As we have seen, the complaint doe& 
set forth a proceeding for the cancellation and discharge 
of a lien, in which proceeding the bond in question was- 
given. The complaint very clearly alleges that the bond 
was given in the course of the proceeding above referred 
to. The effort to show that it does not is extremely 
forced and unnatural and unworthy of serious considera- 
tion. 

IV. The objection that the complaint is insufficient 
because it fails to show that notice of the application for 
leave to prosecute the bond had been g^ven, as provided 
in section 814 of the Code, is also untenable. The allega- 
tion contained in the 14th pai-agraph of the complaint;. 
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that the order was ^* duly made," sufficiently meets this 
criticism. 

These are all of the objections which have been made to 
the complaint. In addition to what has been already 
stated, it may be farther said that the defendant, as a party 
to the bond, cannot question the regularity of the proceed- 
ings under which, through bis interyention, the lien i^ 
ferred to has been discharged. The only objection, there- 
fore, upon which he is entitled to be heard is that which 
relates to the proceeding giving the plaintiffs permission 
to sue ; and in respect to this, as we have seen, the com- 
plaint is sufficient. 

The demurrer is therefore overruled, with costs, with 
leave to the defendant to answer within twenty days after 
service upon him of a copy of the interlocutory judgment, 
upon payment of costs. 



GARRETT TOOLE et alv. THE BOARD OF SUPER- 
VISORS OF ONEIDA COUNTY. 

SUPBSME COCET, SPECIAL TbRM, OnEIDA CoUNTY, 

November, 1895. 
§ 1393. 

Property purehaaed toUh pension moneya— exempt from eeixure for 

nonrpayment of taxes. 

Where the receipts from a pension can be directly traced to the pur* 
chase of property neoeaaary or convenient for the support and 
maintenance of the pensioner and his family, such property ia 
exempt from seizure for non-payment of taxes, under section 
1888 of the Code. 

Where pension momqrs can be clearly identified and are used in the 
purchase of necessary articles, or are loaned or invested for the 
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purpose of inoreue or aaf e^, ia sooh form m to secure their 
available uae for the benefit of the penaioiier in time of need they 
come within the meaning of the statute exempting such moneys 
from seizure and sale for non-payment of taxes, but whero they 
have been embarked in trade, commerce, or speculalacn, and 
become mingled with otiier funds, so as to be incapable of iden- 
tification or separation, the pens io ne r loses the benefit of the 
statutory exemption. 

Mdd, that section 1898 of the Code of GiTil Procedure, as construed 
by the Court of Appeals with v^erenoe toexemption of property 
purchased with pension moneys from sale under execution, 
applies with equal force to exemption for non-payment of taxes. 

{Decided November, 1895.) 

Action by the plaintifEs to cancel an asseasment of taxea 
upon property owned by them in the City of Utica, and to 
aet aside a tax sale thereunder, as a cloud upon their title. 

The plaintiff, Garrett Toole, while serving as a soldier 
of the United States in the war of the rebellion contracted 
a disease which so far disabled him that in 1865 he was 
allowed a pension, to commence from the 20th of Novem- 
ber, 1862. Upon the allowance of his pension, the first 
pajrment received amounted to nine hundred dollars (f900), 
which he at once invested in the house and lot in question. 
The purchase price was eleven hundred dollars, and the 
balance of two hundred dollars, with interest, he paid out 
of other pension moneys as they were received fi*om the 
government, so that the entire purchase price was paid 
with pension moneys. 

On the 23d of May, 1893, he conveyed the premises to 
an intermediary, who forthwith conveyed the same back 
to Mr. Toole and his wife. In 1898 the entire premises 
were assessed in the name of Garrett Toole, upon a valua- 
tion of four hundred dollars, and subsequently, by proceed- 
ings usual in such cases, the property was sold to the 
defendant for the non-payment of the tax so assessed. 

The premises consist of a house and lot that are occupied 
by Mr. Toole and his wife and child. There are no build- 
ings upon the property except a small dwelling-house and 
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hen-house, which was there when Mr. Toole porohased the 
property. It does not appear that anyimproyements have 
since been made, or that the property has increased in 
valoe since the date of the purchase. 

George O. Oartery for 



Qeorge C. Jfarehtnue^ for defendant. 

Vakn, J. — Both the National and State Legislatures, 
haye been careful to protect soldiers in the enjoyment not 
only of their pension money, but also of such property 
bought with pension money as can be clearly ajud defi» 
nitely traced to that soujrce. The Federal statute upon tbe> 
subject is as follows : ^*^No sum of money due or to become 
due to any pensioner shall be liable to attachment, levy or 
seizure by or under any legal or equitable process wfaiit- 
ever, whether the same renuuns with the Penmon Office 
or any officer or agent thereof, or is m course of transmis- 
sion to the pensioner entitled thereto, but shall inure 
wholly to the benefit of such pensioner." ( U. 3^ R. i?.,. 
sec. 4, 747.) The statute of this State applicaMe to the 
subject is part of the Code of Civil Procedure, occurring^ 
under the title of *^ Property exempt from levy and sale," 
and is as follows : ^ The pay and bounty of a non-commis- 
sioned officer, musician, ot private, in the military or naval 
service of the United States ; a land warrant, pension, or 
other reward, heretofore or hereafter granted by the United 
States or by a State for military or naval service ; a sword, 
horse, medal, emblem, or device of any kind, presented as 
a testimonial for service rendered in the military or naval 
service of the United States ; and the uniform, arms, and 
equipments which were used by a person in that service, 
are also exempt from levy and sale, by virtue of an execur 
tion, and from seizure for non-payment of taxes, or in any 
other legal proceeding." ( Code Civ. Proc^ sec. 1898.) 
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This section received careful consideration in Yates 
County National Bank v. Carpenter (119 N. T. 550), where 
it was held by the Court of Appeals, all the judges concur- 
ring, that when the receipts from a pension can be directly 
traced to the purchase of property necessary or convenient 
for the support and maintenance of the pensioner and his 
family, such property is exempt from levy and sale on execu- 
tion. In discussing the case. Chief Judge Ruger used the 
following language: ^*The plain purpose of the act was 
to promote the comfort of the soldier, to secure to him the 
bounty of the Grovamment, free from tbe claim of creditors, 
and to insure him and his family a safe though a modest 
maintenance so long as their needs require it. * * * 
We entertain no doubt that where the receipts from a 
pension can be directly traced to the purchase of property 
necessary or convenient for the support and maintenance 
of the pensioner and his fiunily, such property is exempt 
under the provisions of this statute." * 

Where such moneys can be clearly identified and are 

* Property puicfaaaed by the widow of a soldier with pension 
money receiTed by her from the Goyemment is exempt People esB 
rd. V. WiUiams, 27 N. F. Supp. S8 ; s. a, 6 Misc. R. 185. 

See also Countryman v. Countryman, 28 CHti, Proo, R. 161 ; S.C., 
28 M F. Supp. 258. 

If the pension is given by the pensioner to his wife, property pur^ 
•chased by her with it is exempt Whiting v. Bamett, 7 Lans, 106. 

Where a pensioner who had a wife and family purchased a house 
and lot for a home, paying a portion of the purchase price out of the 
proceeds of a pension certificate and giving a mortgage on the prem- 
ises, to secure the balance. HM, that the premises were exempt 
from levy and sale on execution. Tates Co. Nat Bk. v. Carpenter* 
119 JV: F. 550. 

See also Burgett v. Fancher, 85 Hun, 647. 

IhcempHtm not perpehcol.— Pension moneys given to a woman for 
the military servioes of her son are not exempt after her death« 
Hatter of Winans, 5 Dem. 188. 

The exemption has no application after the pensioner's death. 
Beecher v. Barker, 6 Dem. 129 ; 20 State Sep. 186. 

See also Matter of Kennedy, 18 State R^. 998 ; 8 A: F. Supp^ 18i 
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used in the purchase of necessary articles, or are loaned or 
inyested for the purpose of increase or safety, in such form 
as to secure their available use for the benefit of the pen- 
.sioner in time of need, we do not doubt but that they come 
within the meaning of the statute, but where they have 
been embarked in trade, commerce or speculation, and 
become mingled with other funds, so as to be incapable of 
identification or separation, we do not doubt but that the 
pensioner loses the benefit of the statutory exemption. 

As it appears that the pensioner in question has no 
property aside from his interest in this real estate and the 
monthly pension allowed him by the Government, this 
-case and the language in deciding it seems applicable to 
the case in hand. The statute of exemptions makes no 
^stinction between a levy and sale by virtue of an execu- 
tion, which was that case, and the non-payment of taxes, 
which is this case. Considering the object of the statute, 
no reason is apparent for a distinction, as the soldier 
might lose his home, which it was the object of the statute 
to secure to him, by a sale for the non-payment of taxes 
the same as by a sale for the non-payment of debts. The 
Legislature, grateful to the soldiers who so faithfully 
served the country in its time of need, clearly intended to 
provide a comfortable support to such as had been wounded 
•r had become disabled by disease in the discharge of their 
•duties, by allowing them the use of all pension moneys, free 
from any claim for debt or taxes. A statute with such an 
object should be so construed aa to carry that object into 
effect, and without further discussion it is, therefore, held 
that the section under consideration, as construed by the 
dourt of Appeals with reference to exemption from sale 
tmder execution, applies with equal force to exemption 
lor non-payment of taxes. 

The defendant, however, claims that the wife has an 

interest in the property in question, as tenant by the en- 

^ tirety, by virtue of deed running to the plaintiffs jointly^ 
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and the aothoritieB sutein this poiitioiu BertXet v* 
Noonan, 92 N. ¥. 152; Zontleiii v. Bnm, 100 if. Y, Itr 
UiloB V. Fisher, 144 N. Y. 806. From this fact it is 
argaed that the wife had an aesesBable intereat in said 
land, which is properly correct. It is further argued that 
as real property may be aaaeaaed either to the owner or 
occapant, this property wae properly aeseeeed in the name 
of the hairiMuid, and that the aoo e aa ment in question, if it 
is held that his interest was not assessable, should be re- 
garded as applicable to her interest only. An assessment 
upon her interest <mly, howerer, shoold in some way 
describe and identify it as her exclusive interest, as other- 
wise it would mislead purchasers and place a cloud upoa 
the title of the husband. This was not done in th» 
assessment in question, which is upou ^all that piece 
or parcel of land,** etc^ and not upon any specific mterost 
in it. The advertisement of sale was in the same fonn» 
and the sale was apparwitly of the entire land and all 
estate^ title and interest therein. In form at least it 
included the interest of the husband only, for the name ef 
the wife does not appear nor is there any suggestion that 
any interest except that of the husband was ass e ssed er 
(^ered for sale. 

The defendant further claims that property boc^ht 
with pension moneys does not continue to be exempt, even 
if occupied by the pensioner and his family, provided it so 
increases in value as to be far beyond the needs of his 
family for *^ a safe but modest maintenance." It may be 
that this position is correct, and that in a case where the 
property has largely increased in value only a certain 
amount of the valuation would be exempt and the remain- 
der taxable. But the argument based up^i this proposi* 
tion, that as the assessors had jurisdiction, it is to be 
presumed that their valuation of four hundred dollara was 
only for the excess properly assessable, owing to increase 
in value, I do not regard as sound, under the circuBtttancei 
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of ibis case. Without reference to the question as to 
which party the burden of proof rested upon, I think the 
evidence fairly warrants the inference that there has been 
no substantial increase in value since the date of purchase, 
which was May 18th, 1885. The consideration then paid 
was eleven hundred dollars, and no substantial improve- 
ments have been since made. It is still occupied as a 
dwelling-house, and not for business puiposes. The fact 
that there is a hen-house upon the premises, consisting of 
a house and lot in a city, is not without significance upon 
the point under consideration. No other point worthy of 
the expression of consideration has been made. No ques- 
tion was raised in the answer or made upon the trial as to 
misjoinder of parties plaintiff. 

Upon the whole case I think the plaintiffs entitled to 
judgment canceling the assessment and vacating the sale, 
with costs. 

Findings and decree may be prepared accordingly, and 
if not assented to as to form, settied before me upon a 
notice of two days. 



i 
HERMAN^FROMME Am ABRAHAM L. FROMME^ 

Appkllakts, v. WILLIAM £« 6RET, Rbspokdbnt. 
CouBT OF Appeals, Mabch, 1896. 

§14- 

Interpatition offdUe aruwer not a contempt of Court. 

The knowingly interposing a falae answer is not a contempt of 
Goort for which a party may be pmushed in a cMl proceeding. 

An answer is not " a mandate or proceeding of the Court" within 
the meaning of section 14, sabd. 2, of the Code of Civil Pro- 
cednre. 

(Decided March, 1894 
18 
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Appeal from an order of the Ganenl Teim of the Court 
of Common Pleas for the City and County of New Todc, 
reversing an order of the General Term of the City Court 
afSiming an order of the Special Term. 

In this action, which was brought to reooTer for the 
services rendered to the defendant by the plajntiffs as his 
attorneys, the defendant interposed an answer, patting in 
issue the material allegations of the complaint, and the 
action was tried npon the issues formed by the pleadings. 
Judgment was lendexed in favor of the plaintiffs upon the 
verdict of a jury, and an execution issued upon the judg- 
ment was returned only partially satisfied. Supplementary 
proceedings for the examination of the judgment debtee 
were had and a receiver of his property was appointed, 
failed to realize anything through the receiver, the 
made a motion to punish the defendant for con- 
tempt of Court for making a false answer and verification 
in the action* That motion was granted and an order was 
entered adjudging the defendant guilty of contempt for 
having interposed a false verified answet for the purpose of 
delaying the plaintiffs, by which misconduct their rights 
had been impaired and prejudiced. A fine was imposed 
equal to the amount renudning due upon the judgment 
The General Term of the City Court of New York, in 
which the action and proceedings were had, affirmed the 
order, but, upon appeal to the General Term <A the Court 
of Common Pleas for the City and County of New York, 
the order of the City Court was reversed and the defend- 
ant discharged from custody. 

Jacob Frommei for appellant. 

WUKam B. Homhlower^ for respondent. 

Per Citbiam. — We are not impressed with the force 
of the argument which is made in support of the order of 
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the City Coui't, and we deem it only necessary to state 
briefly our reasons for afBrming the action of the Common 
Pleas Conrt. The proposition involved is somewhat start- 
ling and can have no support in the provisions of the Code 
of Civil Procedure, unless found in the very strained con- 
struction which has been placed upon subdivision 2 of sec- 
tion 14, which treats of civil contempts. The subdivision 
mentions as one of the cases, **' a party to the action or special 
proceeding * * * for any deceit or abuse of a mandate 
or proceeding of the Court." Unless it is found in that 
provision, authority does not exist elsewhere in the Code. 
An answer, however, is not ** a proceeding of the court," 
and, of course, it is not a *^ mandate.'' A pleading may be 
a prooeeding of the party in Court; but it is in no sense 
a proceeding of the Court, to which alone the section has 
reference. Nor does the use of the word ^^ deceit " affect 
the question ; inasmuch as it must be a deceit of the Court, 
or practiced upon the Court, idxiah is punishable, and it is 
absurd to say that a false answer, in any sense, deceives 
tiie Court. The Court is not misled by it ; nor regards it 
otherwise than as a defense which raises an issue to be 
tried by it. If we assume that the defendent perjured 
himself in interposing the verified answer in question, 
then his punishment must be left to the criminal branch 
of the Court : where, after proper proceedings, he may be 
tried by a jury for the offense as charged in an indictment. 
The Special Term decisions, to which we have been re- 
ferred, we deem to have been made without a proper or 
careful consideration of the matter. 

The c^inion delivered at the General Term satisfac- 
torily discusses the question, and we think its order was 
correct and should be affirmed, with coets. 



All ooBcor. 
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RICHARD DEEVES i;. THE METROPOLITAN 
REALTY CO., OF THE CITY OF NEW YORK. 

N. Y. CouBT OF Common Pleas, Special Term, 

December, 1894. 

§§ 478-546. 

Pteodifigt— to be eonaidered togdher. 

A fdaintUrs pleadings are to be taken together, andif together th^ 
state facta sufficient to oonstitute a oaoae of action, the suit 
may be maintained, althou^ the complaint alone may not be 
sufficient. 

In an action brought to foreclose a mechanic's lien, the complaint 
alleges doe performance of all the conditions of the contract ; 
the defendant answers that the work was not p erfo rmed within 
the time limited in the contract, interposing affirmatiye defenses 
and counterclaims ; whereupon plaintiff serves a reply alleging 
that by the neglect, delay and default of defendant, the 
completion of said contract within the time limited was rendered 
impracticable and impossible ; and that defendant waiyed its 
right to insist upon the completion of said work within such 
time. 

Held, that the complaint and reply are to be taken together, and 
that together they present a state of facts upon which the plaint- 
iff is entitled to recover. 

(Decided December, 1604.) 

Action to foreclose a mechanic's lien. 

Aimer C. Thoma$ and Davit Thornton^ tcft plaintiff. 

Charles J. Hardy^ for defendant. 

Wilbur Larremore, Referee. — This action was 
brought for the foreclosure of a mechanic's lien. The 
plaintiff sues as contractor for the performance of the 
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mason work of the Metropolitan Realty Building, a four- 
teen story structure situated on William and Rose streets 
adjoining the north side of the Brooklyn Bridge, in the City 
of New York. It was agreed between the parties that such 
work should be performed for the sum of 1184,985.00. 
PlaintiflTs original contract was substantially performed, 
though not within the time limited for such performance. 
The first point made by the learned counsel for the 
defendant involves a question of pleadings. The com- 
plaint alleges that plaintiff ^'duly performed all the 
conditions '* of the contract, and ^* did and performed all 
the work and furnished all the materials," '^ and the work 
which plaintiff was to do was finished and fully completed 
in accordance with the said agreement.*' Defendant argues 
that, as it does not appear that the work was finished 
within the time fixed in the contract, but as, on the con- 
trary, it expressly appears that such work was not com- 
pleted until several months thereafter, the plaintiff cannot 
recover under general allegations of due performance of 
said contract. In Morowsky v> Rohrig, 4 Misc. 167, it 
was decided by the General Term of this Court that, under 
a simple allegation in the complaint of full performance 
of a written contract in an action to foreclose a mechanic's 
lien, evidence in support of plaintiff's excuse for non- 
performance according to the literal terms of the contract, 
and of substantial performance within a certain period 
after the term fixed by the contract, is inadmissible. To 
the same effect is Elting v. Dayton, 48 St Hep. 863, also 
an action to foreclose a mechanic's lien. In that case, as 
counsel for the defense points out, the contract provided 
for completion within a specified time, and it there, as 
here, appeared that the work was not done within that 
time, and judgment for plaintiff was reversed because 
under the pleadings the only issue tendered was complete 
performance, — in time as well as in character and amount 
of work. 
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The praaent ease is, ho we ves» distingoiehahle from both 
of the caeee cited, because, while the complaint contains 
only allegations of complete and due perfonnance, the 
answer expressly alleges that the work was not actually 
perfonned until a considerable period after the expiration 
of the contract time, interposing afiSrmatiye defences and 
counterclaims ; and plaintiff served a reply which, in my 
judgment, obviates the defect of pleading on which the 
learned counsel for the defense relies* A case in point is 
Raplee v. Wilkin (January, 1888), 5 N. Y. Week. Dig. 
660. It was therein held that a plaintiff's pleadings are 
to be taken together, and that if together they state facts 
sufficient to constitute a cause of action, the suit may be 
maintained, although the complaint alone may not be suffi- 
cient. The Court said : ^ Although the complaint might not 
be sufficient alone and the reply is irregular, yet the irregu* 
larity having been waived by the defendant in accepting 
it and not moving to strike it out, the pleadings are to be 
taken together. And together they presented a state of 
facts upon which the plaintiff was entitled to recover/* 

I shall overrule the general objection to plaintiff^s 
recovery in this action on the authority of the case last 
cited. And it would seem that the doctrine herein 
advanced of construing the pleadings as a whole is in the 
plain interest of substantial justice. The rule seems to be 
that the proofs received upon the trial of an aetion are to 
be taken as a whole in considering an appeal from the 
denial of a defendant's motion for a non-suit. In Cole* 
grove V. R. R. Co., 20 N. T. 492 ; 6 Duer, 862, it was held 
that if a defendant moves for a non-suit to which he is 
entitled, but on its denial puts in evidence, and plaintiff's 
case is established, ths defendant's exception is waived. 
The principle of that case seems to be that the proofs are 
to be considered as a whole in testing the general adequacy 
thereof, although part of the evidence comes fixmi the 
defendant. A fortiori it would seem that if a plaintiff, in 
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separate pleadings but still in pleadings emanating solely 
irom himself, alleges a cause of action^ the same must be 
held to be sufficiently pleaded for all purposes. 

Upon an inspection of the pleadings in the present 
action it would seem almost as if the reply had been ex* 
pressly framed to anticipate the objection now raised. It 
contains allegations in the first place directly addressed to 
the counterclaims and setoffs nosed in the answer. It 
then^ ^^ for further reply,*' alleges delay, neglect and omis- 
sion on defendant's part to perform and complete certain 
work in respect to the building referred to in the complaint 
and answer, which it was its duty to perform, and which 
were necessazy to be done before the work of the plaintiff 
could be completed ; that defendant ordered alterations and 
changes of the work and materials from time to time ; that 
plaintiff was obstructed and delayed in the prosecution and 
completion of the work by the neglect, delay and default of 
the defendant and its other contractors, whereby the com* 
pletion of the work called for by the contract within the 
time thereby Umited was rendered impracticable and im- 
possible to or by the plaintiff; and that the defendant 
waited its right to insist upon the completion of said work 
within the time so limited. Upon the authority of Raplee 
V. Wilkin (^supra% the doctrine of which meets with my 
approval, I shall hold the rule that the pleadings are 
sufficient to support a recovery by plaintiff. 

(Remarks on other questions omitted.) 
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SABIN V. KENDRICK. 

SUPBKHB COUBT, APPELLATE DiVISIOK, SbCOSTD Db- 

PABTHENT, FSBBTTABT, 1896. 

§§ 486-446, 688. 

Order for piMieoHonof sammon»-'9erv%ee vfithout theState-^-attaek- 
ment-^ime toithin which tummonB must be served. 

An order which provides for the senrioe of enimmons and oomplaiiit 
by publication by mailing the papers ** directed to the defendant " 
without specifying any place to which they were to be addresBed, 
and also contains a provision authorizing personal service of tiie 
summons and complaint upon the defendant without the State, 
is defective as an order of publication, but valid as an order per- 
mitting personal service without the State ; and its validity as 
such is not affected by its insufficiency as an order of publication. 

Under section 088 of the Code of Civil Procedure, providing that 
personal service of the summons must be made upon the d^end- 
ant against whose property an attachment has been granted 
within 80 days after the granting thereof or else before the ex- 
' piration of the same time, service of the summons by publication 
must be commenced or service thereof must be made without 
the State, pursuant to an order obtained therefor ; failure to serve 
the summons without the State upon a non-resident till after the 
expiration of the 80 days does not affect the validity of the service, 
or the order authorizing it« but simply the validly of the attach- 
ment, which the defendant thereupon is entitled to have vacated. 

KDecided February, 1896.) 

Appeal by defendant fi'om an order of the Special Term, 
Kings County, denying a motion to vacate order of publica- 
tion and set aside the service of the summons. 

J. M. Fergusoriy for plaintiff, respondent. 

William S. Sage^ for defendant, appellant. 

Babtlett, J. — The learned counsel for the appellant 
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concedes that an oider of publication need not contain 
both the requirement that the summons shall be published, 
and the provision that service may be made without the 
State, at the option of the plaintiff. In re Field, 19f N. 
T. 184 ; 80 N. H. 48. He insists, however, that when the 
plaintiff makes no election between the two modes of ser- 
vice, but inserts both provisions in the order, the omission 
to specify a place to which copies of the summons, com- 
plaint, and order shall be directed, addressed to the de- 
fendant, is a jurisdictional defect which is fatal to the 
order. It does not seem to us that this view is correct. 
No doubt, the order of publication in the present case was 
defective, in that it merely provided for the mailing of 
the papers ^^ directed to the defendant," without specifying 
any place to which they were to be addressed. But, in- 
asmuch as everything relating to the publication and 
mailing might have been omitted without affecting the 
validity of that part of the order which authorized tlie 
personal service of the summons without the State, we do 
not see how the omission of one thing relating to such 
publication and mailing can invalidate it. The order re- 
mained perfect as an order permitting the plaintiff to 
have the summons served upon the defendant personally 
outside the limits of New York, and the summons was so 
served, in the State of Connecticut, on the 25th day of 
October, 1896. 

The order of publication was made more than 80 days 
before that date, and a warrant of attachment had also 
been granted against the property of the defendant more 
than 80 days before. Section 688 of the Code of Civil 
Procedure, which is contained in the title relating to the 
provisional remedy of attachment, prescribes that peraonal 
service of the summons must be made upon the defendant 
against whose property the attachment is granted within 
thirty days after the granting thei'eof ; or else, before the 
-expiration of the same time, service of the summons by 



282 CIVIL PROCEDURE REPORTS. 

Sabinv. Kendiiok. 

publication must be commenced, or service liiereof must 
be made, without the State, pursuant to an order obtained 
thergof. There was no attempt to publish the summons 
in tne case at bar, but it was served in Connecticut, puiv 
suant to the order, as already stated. We do not think 
that the lapse of more than 80 days had any effect upon 
the service of the summons without the State, or upon th& 
order authorizing such service. The effect of the delay 
was limited to the attachment, which the defendant there- 
upon became entitled to have vacated. The service of the 
summons without the State would have been perfectly 
good, although there had been no attachment whatever. 
The Code, in the provisions relating to attachment, no- 
where declares that the action shall abate, or the court be 
ousted of jurisdiction, by reason of a delay of more than 
80 days in the personal service of the summons, or the 
beginning of the publication thereof; and, in the absence 
of such a provision in express terms, we can perceive na 
good reason for extending the effect of the omission beyond 
the avoidance of the attachment. 

The order appealed from must be affirmed with costs. 

All concur. 
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CORN V. TAMSEN, Sheriff. 

Supreme Court, Special Term, New York City,. 

January, 1896. 

§§ 1421, 1424. 

Substiiution of indemnitorB an band a$ d^endanU in pUtee of 

Shenff. 

Under section 1431 of the Code of CiTil Piooedure, as amended in 
1887» when an action to recover a chattel levied upon by the 
Sheriff by virtue of an execution or warrant of attachment, is 
brought against said Sheriff, and a bond indemnifying him 
against the levy has been given in behalf of the judgment cred* 
itor or the plaintiff in the warrant, the Court has power to grant 
an order substituting the indemnitors on the bond as defendants 
in place of the Sheriff even in cases where successive levies 
have been made. Where, however, the levies subsequent to the 
first were only upon the proceeds of the property seized in 
eToess of the judgment for which the first levy was made, there 
can be no substitution of any of the indemnitors except those on 
the first levy. 

Under section 1424 of the Code, if the indemnity given relates to a 
part only of the property, the Court may in a proper case direct 
that the action be divided into two actions ; that the indemnitors 
be substituted as defendants in one, without affecting the other» 
and that the controversy in each action be limited to that part of 
the p rop e rt y in respect to which it is to be continued. 

{Decided Jtawary, 1890.) 

Motion by the defendant to have the indemnitors on 
certain bonds given to the Sheriff upon a levy upon prop- 
erty substituted as defendants in ibe place of the Sheriff. 

9 

Charlen F. MacLean^ for defendant and motion. 
Htnry OhUgetreu^ for plaintiff, opposed. 
Samuel FUiaehman^ for indemnitors, opposed. 
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Tbvax^ J« — ^This 18 a motion made by the defendant 
to have the indemniton on certain bonds given to the 
Sheriff opon a levy npon property sufaetitated as defend- 
ants in the place of the Sheriff. The motion is opposed 
by the plaintiff and the indemnitors, and they refer me to 
the case of Hayes v. Davidson (98 N. Y. page 19) as an 
authority for the contention that the indemnitors shoold 
not be substituted. Section 1421 of the Code was amended 
after the decision of the Court of Appeals in Hayes against 
Davidson so as to meet the suggestion made by the Court 
in that case. That section of the Code read as follows at 
the time of the decision of Hayes against Davidson : 
^^1421. Where an action to recover a chattel, hereafter 
levied upon by virtue of an execution, or a warrant of 
attachment, or to recover damages by reason of a levy 
upon, detention or sale of personal property, hereafter 
made, by virtue of an execution, or a warrant of attach- 
ment, is brought against an officer, or against a person who 
acted by hU command, or in his aid, if a bond or written 
undertaking, indemnifying the officer against the levy or 
other act, was given, in behalf of .the judgment creditor, 
or the plaintiff in the warrant, before the action was com- 
menced, the person or persons who gave it, or the survivors, 
if one or more are dead, may apply to the Court for an order 
to substitute the applicants, as defendants in the action, in 
place of the officer,or of the person so acting by his command, 
or in his aid." It now reads as follows, and I have noted 
llie difference between the two sections in italics : ^^1421. 
(Am'd, 1887.) Where an action to recover a chattel, or 
chattels^ hereafter levied upon by virtue of an execution 
or several execvtianSy or a warrant of attachment, or several 
warrants of attachment^ or to recover damages by reason of 
a levy or levies^ upon detention, sale or sales of personal 
property hereafter made, by virtue of an execution or sev- 
eral exeouJtions^ or a warrant of attachment or several war- 
rants of attachment is brought against an officer or against 



VOL, XXV. 285 



Com V. Tamaen. 



a peison who acted by his command or in his aid, if a bond 
or bondi or written undertaking or undertakingg indemni- 
fying the officer against the levy or levies^ or other act or 
aet9^ has been given in behalf of the judgment creditor 
or the several judgment ereditore^ or the plaintiff in the* 
warrant or the plaintiffs in the several warrants^ either 
before or after the commencement of the action, the per- 
sons or person or the several persons who gave it to them,, 
or the survivors, if one or more are dead, may apply ta 
the Court for an order to substitute the applicant or several 
applicants as defendants in the action in place of the officer 
or of the person so acting by his command or in his aid ; 
and the Court shaU^ upon applieatton of the officer^ or in 
ease of his deaths upon the application of his legal repre^ 
sentatives^ grant an order subetitating the indemnitors as. 
d^endants in the action in place qf the officer or of the per* 
sons so acting bg his command or in his aidJ^ This amend* 
ment allows the Court to make an order of substitution in 
cases where successive levies have been made. Under 
section 1424, if the indemnity given relates to a part only 
of the property, the Court may in a proper case direct that 
the action be divided into two actions ; that the indem- 
nitors be substituted as defendants in one, without affect- 
ing the other, and tliat the controversy in each action be 
limited to that part of the property in respect of which it 
is to be continued. As near as I can make out from the 
papers, the first levy was made under the Claflin Co. 
executions ; and the other levies were not in fact made on 
the property, but were, rather, levies on the proceeds of 
the property in excess of the Claflin judgments, if there 
were any such proceeds. I think, under the decision of 
Carter v. Bowe (47 J7un, 628), that this motion should not 
be granted against any of the indemnitors except the 
indemnitors given on behalf of the Claflin executions. 
The Greneral Term of this Department held, in the case 
last above cited, that no substitution can be made where 
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are no &ct8 which indicate with reasonable certainly the 
property seized nnder the process for which die petitioner 
became a party to the bond of indemnity. It is trae lliat 
the application in that case was made hy the indemnitor ; 
bat I cannot see that that fact makes any difference in 
law. If the motion were granted in this case, each of the 
defendant indemnitors would be liable for tiie whole 
amount of the judgment, if any should be recovered 
against them; whereas, they did not indemnify for the 
taking of all of the property the taking of which constitutes 
the plaintiff^s cause of action. Motion is granted as to 
the indemnitois on the Claflin executions, with 950 costs 
to the Sheriff's attorney, and denied as to the others, with- 
out costs. Let an order be entered on notice. 



SARAH LYNCH v. GEORGE W. SAUER. 

SUPBEMB COTTBT, APPELLATB TbRBC, FiBST DrPABT- 

MENT, Maboh, 1896. 

§ 1844. 

Praotie^-^on aOawing appecUa from ApjmOat$ Ann to Appdlate 

DMHoa* 

Hie practice in regard to graatiiig leave to appeal to tlie Appdlale 
Division from judgmeotB and ordem of the AppeUate Term most 
be aaaimilated to that formerly prevailing in the Court of Common 
FleaB on like motions for leave to ^ippeal to the Court of Appesb 
in actions commenced in the City and District Coarts. 

Bf sooh practice leave wonld be granted only (1) vrhere tlie deter- 
»n4itft4Jniy inTolved great interests or settled a principle of law 
aflfecting the decision of numerous other cases ; (3) where the 
decision of the Court was in direct conflict widi one rendered by 
a General Term of the same disftrict. 
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The pioWflkm of Mctioii 1844 of the Code of CML Procedure allowing 
appeals from the Appellate Term to the Appellate Division, like 
that previously contained in section 191 permitting appeals to 
the Goort of Appeals, is permissive only, bean the same inter- 
pietatioii and requires like regulation. 

Leave will not be granted where the subject-matter involved is 
trifling in amount, and the delay would work a hardship on the 
respondent, nor where the prindi^e involved is not of sufficient 
importance to justify tiie application. A novel question of evi- 
dence does not present such a case. 

ilkeided March, 1896.) 

Motion bj defendant«ppellant for leave to appeal to 
the Appellate Divieion under Rule VII. of the Appellate 
Diyision regulating the hearing of appeals from the City 
4Uid District Courts. 

B. Metzger and (7. M. OurtU^ for motion. 
And€r%im^ Sawland ^ Murray^ opposed. 

By thb Coubt. — The practice in regard to granting 
leave to appeal to the Appellate Division from judgments 
and orders of this term must be assimilated to that for> 
merly prevailing in the Court of Common Pleas on like 
motions for leave to appeal to the Court of Appeals in 
actions commenced in the City and District Courts. By 
such practice leave would be granted only — 

(1) Where the determination involved great interests 
or settled a principle of law affecting the decision of 
numerous other oases (Jackson v* Puxohase, 1 iSRIt. 867 ; 
and see Brand «. Godwin, 16 Daly^ at p. 469) ; or 

(2) Where the decision of the Court was in direct con- 
flict with one rendered by a General Term of this district 
(Clapp V. Graves, 2 iBZe. 248). 

The provision of section 1844 of the Code allowing 
appeals from this term to the Appellate Division, like that 
previously contained in section 191 permitting appeals to 
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the Court of Appeala, is permiBsive only, beaxs the same 
inteipietation and requires like regulation. 

A practice so long tried and respected alike by Bench 
and Bar is the safest test of judicial discretion to be adopted 
under existing conditions. We have, therefore, concluded 
to adhere to it tot future guidance. 

Leave will not be granted where the subject matter in- 
volved is trifling in amount, and the delay would work a 
hardship on the respondent (Ahem v. Nat. SS. Co., 11 
Abb. jST. S. 856), nor where the principle involved is not 
of sufficient importance to justify the application (Wood- 
ward V. Bugsbee, 2 JJun, 688). A novel question of evi* 
ence does not present such a case (id. 688, 128). 

As the application is not within any of the rules with 
the modifications stated, it must be denied, with flO costs. 



LAVmiA A. DU BOIS, Rbspondbnt, v. THE UNION 
DIME SAVINGS INSTITUTION, Appbi-lant. 

SUPfiBMB COXTBT, GbNBBAL TkBM, FIB8T DePABTMEHT,. 

OCTOBEB, 1895. 



§§ 452, 820. 

ApplieaUcm to 9ub&titvte cUfendarU under McHon SSOof the Code^ 
rival ekiimanU dieagree ae to amoutU due. 

In case a defendant is threatened with suit or is sued by one of two* 
claimants to a fmid for a certain sum, and by the oUier claimant 
for one-half that som out of the same fond, and the defendant 
admits that he holds the larger mmi, the two claimants may be 
compelled to interplead, but in case the defendant denies that be- 
holds the larger sum and admits that he holds the leaser som, he^ 
cannot compel the two claimants to interplead. In the latter 
case, the defendant is not entitled to an order substituting ^e 
plaintiff in one action as defendant in the other in his place and* 
stead under section 820 of the €}ode. 
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Sectkm 890 of the Code of Civil Procedme is not a mfaetitate for the 

« 

action of interpleader, but is an additional and summary remedy 
afforded to defendants to compel rival claimants to be brought 
into the action, and the right to do so by motion depends upon 
the same prindides as the right to twa^jhImiIii an action of inter- 
pleader to compel rival claimants to litigate as between them- 
selves. 

Where it appears by the notice of motion that relief was sought un- 
der section 830 and not under section i62of the Code, and it does 
not ^pear that it was suggested at Special Term that the plaintiff 
in the first action might be brought in as defendant in the second 
action under section i62, it is too late to daim for the first time on 
^peal that relief should have been granted at Special Term 
under the latter section. 

(Decided October, 1805.) 

Appeal from an order denying defendant's motion to 
snbatitate Ellenora H. Decker, in the place of the Union 
Dime Savings Institution, as defendant. 

Prior to July 81, 1886, William F. Da Bois deposited 
with the defendant to the credit of ^ William F. Da Bois- 
in trust for Louisa Da Bois," various sums amounting, 
with the accumulation of interest, on said date to 94,086.60. 
This account and the corresponding pass-book were num- 
bered 188,468. Louisa Du Bois was the wife of William 
F. Du Bois, and, she having died, he, on the 81st day of 
July, 1886, surrendered pass-book No. 188,468, and had 
the fund $4,086.50 credited on defendant's books to 
'' William F. Du Bois in trust for Ellenora H. Decker,'^ 
which account and the corresponding pass-book then 
delivered to him bore the number 180,769. Ellenora H. 
Decker and William F. Du Bois were brother and sister. 
There was credited to this account for interest, January 1,. 
1887, 166.29, and July 1, 1887, #67.28, so that August 1^ 
1887, there was standing to the credit of said account, No» 
180,769, 94,218.07. Before August 1, 1887, William F. 
Du Bois married Lavinia A., his second wife, and on that 
date he opened a new account with defendant in the name 

of ** William F. Du Bois in trust for Lavinia A. Du Bois,'* 
19 
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Triiioht and tbe aooompanyiiig paaa-hook, weie nnmhm^ 
186,416, and transferred to it 91,000 from aoooont No. 
180,769. July 80, 1890, William F. Dn Bois opened an- 
other account which, and ita accompanying pasa-book, bora 
the number 226,881, with defendant, in the name of 
*^ William F. Du Bois in trust for Lavinia A. Du Bois," 
and transferred to it from account Nq. 180,769, $3,55SL07, 
which sum, with the previous $1,000, represented aoopunt 
No. 180,769, and all aocumulationa of interest thereon. 
Account No. 180,769 was then closed, and the pass-book 
surrendered by William F. Du Bois to the bwk- After- 
wards (the dates not appearing), William F. Du Bois 
drew 925 from account No. 186,416, and 9890.46 from 
account No. 226,881. June 12^ 1894, William F. Du Bois 
died, and on the same day Ellenora H. Decker began an 
action in the Superior Court of this city against the 
defendant to recover 94,086.50 with the accumulations of 
interest thereon since July 81, 1886, not crediting the two 
payments of 925 and 9890.46, amounting to 991j5.46. In 
that action the defendant answered, setting up substan* 
tially the foregoing facts. 

December 3, 1894, this action was begun to reooyer 
94,808.10, tbe amount standing to the credit of acoounts 
Noa. 186,416 and 226,381, with the accumulations of 
interest thereon, crediting the defendant with 9915.46, 
the amount of the two payments before mentioned^ The 
defendant ha& not answered to this action, but admits it is 
owing to one or tiie other of the rival claimants the amount 
sought to be recovered in this action, and moved, at Special 
Term, for an order substituting EU^iora H. Decker as a 
defendant in its stead in this action^ offering to pay into 
Court the amount claimed herein, which is 9915.46 leu 
than the amount claimed by Ellenora H. Decker in her 
action. 

O. N. Bwee^ Jr., for appellant. 
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ijoriDiaA. Da Bote « ISte Unkn Dims a*vinc»Iiatttotiaiu 
€h. W. H. Zeglioy for EUenosa H. Deeker, nepandent. 

Piter Sk CarUfi for LaTinia A. Da Bois, reBpondeBOt. 

FoLLBlT, J« — ^Thia is nofc an action hionght by the bank 
agiiinst the two rival claimants of the aum on deposit to 
compel them to interplead, bnt it is a motion made, pur- 
enant to section 820 of the Code of Civil Piocedure, by 
the bank, the defioudant in two actions brought by the 
claimants, to substitute EUenora H. Decker, the plaintiff 
in the first action, now pending in tiie Superior Court, as 
a defendant in the place of the bank in the second action 
brought by Lavinia A. Du Bbis against it. Lavinia A. 
Du Bois consents that Ellenora H. Decker be substituted 
as defendant in the place of the bank in this action. The 
defendant offers to pay into Court, pursuant to section 
820, Code of Civil Procedure, or to hold, pursuant to sec- 
tion 115 of chapter 689 of the Laws of 1892, the sum 
claimed by Lavinia A. Du Bois, but it does not offer to 
pay into Court, or to hold subject to the final determina*> 
tion of the oontix>vexsy, the sum which Ellenora H. Decker 
seeks to recover, which is 9016.46, besides interest, more 
than the bank admits to be due from it. Section 820 of 
the Code of Civil Procedure is not a substitute for the 
action of interpleader, but is an additional and summaiy 
remedy afforded to defendants to compel rival claimanta 
to be brought into the action (Beck tr. Ryback, 9 How. Pr. 
198 ; Cronin v. Cronin, 9 OivU Proe. J2. 187 ; s. c, 8 JEw. 
Pr. N. S. 137). The right of a defendant to compel rival 
claimants to be brought into an action by motion depends 
upon the same principles as the rightto maintain an action 
of interpleader to compel rival claamantB to. litigate as 
between themselves. 

Though the relations between a savings bank and the 
owner of the credit be that of debtor and creditor, rival 
claimants ^for tiie same fund '* or credit may be inters 



292 CIVIL PROCEDURE REPORTS. 

Lavinia A. Da Bois «. The Union Dime SaTings Institiition. 

pleaded i^d compelled to determine, as between them- 
aelvea, their respectiye rightB to the fund (chap. 689, Laws 
of 1892, sec. 115, the Banking law). But the difficulty 
with granting the defendant the relief sought under seo* 
tion 820 of the Code of Ciyil Procedure is that these liyal 
claimants do not seek to recover ^ the same fund," credit 
or sum. The amount which EUenora H. Decker seeks to 
recover in her action being greater than the amount which 
the defendant admits to be due, it is not entitled to have 
her substituted in this action brought by Lavinia A. Du 
Bois to recover a less sum, which the defendant admits to- 
be due from it (Baltimore & Ohio R. R. Co. v. Arthur, 90 
N. F. 284 ; New England Mutual Life Insurance Co. v^ 
Odell, 50 Hun, 279 ; Van Zandt v. Van Zandt, 26 N. K 
St. Rep. 968 ; s. c, 7 N. Y. Supp. 706 ; 17 Oiv. Froe. B. 
448 ; Sibley v. Equitable Life Assurance Soc. of U. S., 24 
J. ^S. 274 ; 8. c, 8 N. Y. Supp. 8 ; Dodge v. Lawson, 19 
N. Y. Supp. 904 ; s. c, 22 Civil Proc. R. 112 ; Bender v. 
Sherwood, 17 Hou>. Pr. 258 ; Supervisors of Saratoga Co. 
V. Seaburg, 11 Ahh. N. Y. 461 ; Crane v. McDonald, 11& 
N. Y. 648 ; s. o., 2 SUv. Ct. App. Ca9e%, note, 841, 858 ; 
Chamberlain v. O'Connor, 1 S. D. Smith, 665 ; Pattersoa 
V. Perry, 14 Sow. Pr. 505 ; Moore v. Usher, 7 Simons, 888 ; 
Olyn V. Duesbury, 11 id. 189 ; Diplock v. Hammond, 28 
L. J. Oh. 550 ; 8. C, 28 JSng. L. ^ Eq. 202 ; Bridesbuig^ 
Manuf. Company's Appeal, 106 Penn. St. 275 ; Glasner v. 
Weisberg, 48 Mo. App. 214 ; Story's Eq. Pldgs. [10th ed.], 
sec. 291 ; 2 Store's Eq. Jur. [18th ed.], sec. 821 et seq.\ & 
Pom. Eq. Juris., sec. 1828). 

Had the bank admitted that there was due from it a 
sum equal to that claimed by EUerona H. Decker, the 
largest sum, then the rival claimants might have been 
compelled to litigate their claims as against each other 
(Keenig v. N. Y. Life Ins. Co., 14 N. Y. St. Rep. 250 ; 8. c, 
14 Civil Pro. R. 269 ; Progressive Handlanger Union No. 
1 V. German Savings Bank, 25 J. & S. 594 ; 8. o., 29 St, 
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Bep. 528 ; 28 Abb. N. Y. 42 ; Tates v. Tisdale, 8 Edw. Oh. 
71 ; Fargo v. Arthur, 48 ifiw. Pr. 198). But we know 
of no authority authorizing an interpleader, by action or 
motion, when the stakeholder denies that the full amount 
demanded by one of the rival claimants is due. The rule 
deducible from the authorities is, in case A. is threatened 
with suit or is sued by B. for $1,000 and by C. for 9500 of 
the same fund, and A. admits that he holds $1,000, B. and 
C. may be compelled to interplead, but in case A. denies 
that he holds $1,000 and admits that he holds $500, he 
cannot compel B. and C. to intei'plead. The bank was not 
entitled to an order substituting Ellenora H. Decker as a 
defendant in its stead, under section 820 of the Code. 

The learned counsel for the bank now insists that the 
motion should have been g^nted under section 452 of the 
Code of Civil Procedure, which provides : 

^' Sec. 452. The Court may determine the controversy 
as between the parties before it, where it can do so witihout 
prejudice to the rights of others, or by saving their rights, 
but where a complete determination of the controversy 
cannot be had without the presence of other parties, the 
Court must direct them to be brought in. * * * *' 

The difficulty with this contention is that the motion 
was not made under the section last quoted. It appears 
by the notice of motion that relief was sought under sec* 
tion 820 and not under section 452 of the Code, and it 
does not appear that it was suggested at Special Term 
that Ellenora H. Decker might be brought in as a defend- 
ant under section 452, and it is too late to claim for the 
first time on appeal that relief should have been granted 
at Special Term under the latter section. 

The order must be affirmed, with $10 costs and dis- 
bursements. 

Yak Brunt, P. J., and O'Bbien, J., concurred in the 
result. 
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HERBERT L. HARDING akd EDWARD J. H. TAM- 
SEN, AS SmsBiFy or Nbw Yosk Oouktt, Afpsl- 
jjkJSTB, V. JOHN M. ELLIOTT, Ribbfoiohbiit, b^ 
PLKABiED WITH LUTHER KOUNTZE, HERMAN 
KOUNTZE, CHAS. E. EOUNTZE, WILLIAM H. 
HOLUSTER Am ANNIE C. SEVERANCE. 

SUPBSBCB COUBT, GENERAL TEail, FiBST DePA&TMXNT, 

DSCEICBEB, 1895. 

§§ 649, 655, 1022. 

Aidiom to act amde a$$ignment in aid cf a» affaflfcawf vffAitwt 
entitM to ooUeet thevr oloinw imi cf prope rty qf non widwrf 
dMom conveyed fcr purpoee of defrauding eredUon, 

Under the Oode of avil Prooednre (gg 6A, 65S) propevfy bdd I7 
frMiduleat translerees may be attached by the craditen of a 
fraudulent transferer, and the oonveyanoe set aside by aa aotkn 
brought by a sheriff in aid of the attachment. 

Where a fraudulent transferer was a non-resident, and the summons 
in an aotton in which an attachment had been granted had besa 
served by publication, the defendant not an^earing, but having 
made default, and no judgment having been recovered, Bdd, 
that the right had been established to have the transfer set aside. 

Where a judgment is entered under g 1098 of the Code of Civil 

Procedure on a dedsion not stating ooparaitoly the facts iound, 

the Appellate Ck>urt is required to review all questions of Cactand 

' law, and is authorized to grant either par^ the judgment which 

the facts warrant without a new trial 

(Decided December, 1895.) 



Appeal from an order dismissing the complaint on the 
merits, entered on a decision of tlie Special Term. 

John S. Melcher^ for appellants. 

David Murray^ for respondent. 

FoLLETT, J. — This action was begun October 5, 1898^ 
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to set aside an assignment of Anuie C. Seyerante to John 
M. Elliott of f 16,000 on de^Kisit vnth Konntee Bros., on 
tbe ground that it was made with intent to hinder, delay 
and deirand the plaintiff Hardting. The aotidn was brought 
by leave of tiie Oonrt, in aid of an attaohttient, pniaaant 
to artiole 2, title 8, chapter 7 of the Oode of Civil Pro- 
cedare. 

June 27, 1898, Herbert L. Harding began action in the 
Supreme Court against Annie C. Severance to recover a 
judgment for 910,100 alleged to be due him from her for 
prctfessional services and disbursements reindered in the 
State of MassachuBetts, of which State the plaintiff Is h 
resident. Mrs. Severance is resident of the State of 
California, and the suramons was served on het by publioa- 
tion June 29, 1898, but she has not appeared in the action 
and no judgment has been entered therein. June 27, 1898^ 
an attachment was granted in the action, Which, June 29^ 
1898, was served on Kountze Bros«, bankers in the City of 
New York, who then held on deposit 9148,125 belonging 
to Annie C. Severance. This deposit was held under the 
following receipt : 

^^ KouKTZE Brothers, Bankers, 

•148,126. " New York, June 27, 1898. 

** Received from Merchants' Natl. Bk., N. Y., one hun* 

dred and forty-eight thousand one hundred and twenty- 

five dollars, which, at their request, we credit to account 

of bank of America, Los Angeles, Cal., for use of Annie 

C. Severance, as per our letter of advice jN'o. 9525 issued 

this day. 

" Per pro Kountzb Brothers, 

** H. R. Phillips." 

July 8, Mrs. Severance appeared specially in the actioil 
and served a notice of motion for July 11, 1898, for an 
order vacating the attachment, which motion was granted 
Jtily 20, 1898, and the next day an order vacating th6 
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attachment was entered. After the service of the first 
attachment and before July 15, 1893, Kountze Bros, paid 
out all of the money held under the foi'egoing receipt upon 
the checks of the Bank of America, except $15,000. July 
20, 1898, a second attachment was issued in the action, 
which on the same day was served on Kountze Bros., who, 
on the day following, gave the Sheriff this certificate : 

*^ Hon. John J. Gobmak, Sheriff, 

" City and County of New York. 
^^ Dear Sm, — As a return to the writ of attachment 
served upon us July 20th, 1898, in the above entitled suit, 
we have to state that the balance of the moneys, to wit, 
fifteen thousand dollars ($15,000), remaining out of the 
moneys heretofore deposited with us June 27th, 1893, by 
the Merchants' National Bank, of New York, for the credit 
of the Bank of America, of Los Angeles, California, for 
the use of Annie C. Severance with them, was, on or 
before July 12th, 1893, assigned by the said Annie C. 
Severance to J. M. Elliott, who, we understand, is a resi- 
dent of the State of California. The said $15,000 (fifteen 
thousand dollars) is still in our possession. 

"Yours respectfully, 

"Kountze Bros." 

Upon the levy of the first attachment Kountze Bros. 
telegraphed the fact to the Bank of America at Los 
Angeles, which, July 12, 1893, telegraphed Kountze Bros, 
as follows : 

" Referring to letter Van Slyck 6th, accept his instruc- 
tions in disposing of special $15,000 so that second attach- 
ment cannot lie. When delivered deposit less counsel 
fees and just charges with First National Bank for peisonal 
•credit J. M. Elliott. Advise by telegram such deposit.'* 

Kountze Bros, did not make the deposit, pursuant to 
this telegram, but held the fund until July 13, 1895, when 
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they paid it over to the Farmers' Loan & Trust Company, 
pursuant to an order of the Special Term, entered July 8, 
1895. Kountze Bros, had previously answered in the 
action, but on making this deposit they were discharged 
from further liability and have no further interest in the 
result of this litigation, which has become simply a contest 
"between the plaintiff and John M. Elliott as to which has 
the better right to the fund* 

The learned Justice who rendered the judgment ap- 
pealed from did not *^ state separately the facts found," 
but filed ^^ a decision stating concisely the ground " on 
which the issues were decided, as permitted by § 1022 
of the Code of Civil Procedure, as amended in 1894 ; and 
so the issue whether the transfer by Annie C. Severance 
to John M. Elliott of the fund held by Kountze Bros, was 
made with intent to hinder and delay Herbeit L. Harding, 
has not been specifically determined. However, the learned 
Justice in his opinion states that the evidence would fairly 
justify a finding tliat the transfer was made to {prevent 
Harding from collecting his debt. The testimony of Annie 
C. Severance and of John M. Elliott, read in connection 
with the documents in evidence, shows beyond doubt that 
the transfer by her to him of the $15,000 standing to her 
credit with Kountze Bros, was made by her and received 
by him for the sole purpose of hindering, delaying and 
preventing the plaintiff from collecting a just debt (the 
-amount of which only was in dispute) by means of an 
action brought in this State. It is asserted that a convey- 
ance made for this purpose by a person having ample 
property in another State to pay all her debts is not fraudu- 
lent, and that it is necessary to show the insolvency of the 
debtor. We think that the solvency of Mrs. Severance 
does not render the transaction valid, for it is shown beyond 
dispute that she has no other property within this State, 
and that by this transfer she sought to prevent Harding 
.from enforcing his demands by an action. It is enough 
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under the stKtnte if the creditor is kindered or delayed in 
the collection of his debt by a tranKf er executed for tiiat 
purpose. 

In Chamley v. Dunsany (2 Sch. ^ Ltf. «90, 714), it 
was held by the House of Lords that a conveyance by a 
debtor, made with intent to hinder or delay his creditor^ 
may be set aside, though the creditor has sufficient propertj- 
remaining undisposed of, out of which the debt could have 
been collected. This rule was declared by Lord Eldon in 
the case cited, and, so far as we know, has never been 
questioned. It was distinctly recognized in Fox v. Moyer 
(54 i\r. T. 125), where it was held : ^ It is only when one 
makes a voluntaty cotiveyance in good faith, with no in> 
tent to defraud his creditors, that it will be upheld by 
proof showing that when he made it he retained an ample 
estate to pay all his debts.'* 

In Kimball v. Thompson (58 Ma9$. 411), it was held 
that a conveyance by a debtor of his property to prevent 
it from being attached was void, although the debtor be- 
lieved that it would be better for his creditors to make the 
conveyance and intended in the end to pay all his creditoi?. 
The same rule was declared by Mr. Justice Story in Bean 
V. Smith (2 Miuon^ 252, 284), in which he said : ** It is f?ir 
from being necessary in all cases that it should appear 
that a creditor would sustain a loss unless a fraudulent 
conveyance be set aside.'* 

In Hager v. Shindler (29 Cal 48), it was held that if 
the conveyance were made with intent to hinder or delay 
creditors, it should be set aside without regard to tlic 
financial condition of the fraudulent transferer. It was 
tersely said in that case : *^ A rich man may make a fraudu* 
lent deed as well as one who is insolvent.^. 

The same principle was recognized in Billings v. Rus- 
sell (101 N. T. 226), where it was held that a mortgnge 
given to secure a just debt might be set aside by a creditor* 
if it were shown that the parties to the instrument executed 
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H for tbe pmpoee of preve&ting the propezly mortgaged 
from being veaohed by a oveditor. 

We have no doubt that the tiatiefer attempted to be 
made by Mrs. Severaiioe to tbe defendanft Elliott was. 
fraudalent and void as against Harding, and that Elliott 
held the 915,000 as trustee ex maleficioUst Harding. The 
only remaining question is, oaa the interest of Mrs. Sever- 
anee and Elliott be reached by an attachment and an 
action brought in aid thereof ? 

In 1888 it was held that the right of a creditor to set 
aside a fraudulent transfer by a debtor could not be en- 
forced through an attachment^ and an action brought in 
aid thereof, unless the creditor had recovered a judgment 
for his debt (Throop Oiain Cleaneor Co. v. Smitii, 110 N. 
r. 88 ; 8. c, «4 Bun, 91 ; S Sine. Pr., K S. 290). In 1889 
(C. 504, L. 1889) subdivision 4 was added to section 649 
and subdivision 2 to section 655 of the 'Code of Civil 
Procedure. 

•* Sec. 649. * ♦ * Subdivision 4. Upon property 
disooveied in any action brought as prescribed in sub* 
division 2 of section 655 of this act, by entering in the 
proper deric^s office the judgment rendered in said action, 
and thereafter levying on said pixiperty in the manner 
prescribed in subdivisions 1, 2 and S of this section. 

**Sec. 655. ♦ ♦ • Subdiv. 2. Where the sum- 
mons was served without the State or by publication, pur- 
saant to an order obtained for that purpose as prescribed 
in chapter fifth of diis JKSt^ and where the defendant has 
not appeared in the action ^otherwise than specially), but 
has made default and before entering final judgment the 
Sheriff may, in aid of sudi attachment, maintain an action 
against the attachment debtor, and any other person or 
pexBons, or against any other person or penons, to compel 
the discovery of anything in action, or other property^ 
belonging to the attachment debtor ; and of any >money> 
thing in action, or other property due to him, or held in 
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trust for him, or to prevent the transfer thereof, or the 
payment or delivery thereof, to him or any other peraou, 
and the Sheriff may, in aid of such attachment, also main- 
tain any other action agaixist the attachment debtor and 
any other person or persons, or against any other person 
or persons, which may now be maintained by a judg- 
ment creditor in a Court of equity, either before the 
return of an execution in aid thereof or after the return of 
an execution unsatisfied. The judgment in any of the 
above mentioned actions must provide and direct that the 
said property shall be applied by the Sheriff to the satis- 
faction of any judgment which the plaintiff may obtain in 
the attachment action.'* 

It is apparent, we think, that these provisions were 
added to the Code to change the rule declared in the case 
last cited, and to enable creditors to collect their debts out 
of the property of non-resident debtors which should be 
conveyed for the purpose of defrauding creditors, and that 
under the Code as amended property held by fraudulent 
transferees may be attached by the creditors of a fraudu- 
lent transferer and the conveyance set aside by an action 
brought by the Sheriff in aid of the attachment. That 
such was the puipose of the section is held in Backus v, 
Kimball (62 Hun, 122), and in Whitney v. Davis (88 id. 
168). The case provided for by section 665 is precisely 
the one at bar. The fraudulent transferer is a non-resident 
of the State; the summons in the action in which the 
attachment was issued has been served by publication ; the 
defendant has not appeared, but has made default, and no 
judgment has been recovered. These facts are alleged in 
the complaint and were proved on the trial, and we are of 
the opinion that the plaintiffs established the right to 
have the transfer set aside as fraudulent. Under section 
1022 of the Code of Civil Procedure, when a judgment is 
entered on a decision which does not state separately the 
facts found, this Court is required to review all questions 
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of fact and law, and is aathorized, instead of granting & 
new triaU to grant to either party the jadgment which the 
facts wanrant. The fraudulent character of the transfer 
being established by the testimony of the defendant Elliott 
and by Mis. Severance, the fraudulent transferer, there is 
no reason for a new trial of the issue, and a judgment 
should be ordered reyeising the judgment of the Court 
below, with costs, and declaring that the transfer from 
Mrs. Seyerance to the defendant Elliott was fraudulent and 
void as against the plaintiff Harding ; that it should be set 
aside, and the money paid over by Kountze Bros, to the 
Farmers* Loan and Trust (Company should be held to be 
subject to the attachment and paid oyer in satisfaction of 
the debt of Harding when the amount thereof shall be 
judicially settled. The plaintiffs are entitled to costs in 
this Coujrt and in the Court below, to be taxed, and the 
judgment to be entered thereupon will be a lien on the 
fund and payable therefrom. 



All concur. 



Estate op JOHANNA LICHTENSTEIN. 

Susbogate's Coubt, Nbw York County, Januabt^ 

1896. 

§§ 2752, 2769. 

Bangmeni of debfo of deoedent—penonai estate muat be eoeihau$ted 
hrfore recourse can be had to Ms real estate. 

If a decedent, at the time of his death, left sufficient penKmalproperfy 
which coold have heen applied to the payment of his debts and 
foneral expenses in the exercise of reasonable diUgenoe on the 
part of his executors or administrators, then resort cannot be 
had to the statutes for the sale of his real estate for the payment 
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afhfodeMB. Im th>» •▼gut the pwonal property is th» foad teg 
th« |viyoi6Bl of hl»deblB» ftftd tili« oncUton matfe i<e0(«t to tfaaifc 
tbrongh the exeouton or adiiiiaiatnitoiB, If they waste or 
equaader the personal property so that it beoomea insufficiait 
for the paymeiit of 'tiie debts, the only resort of the c r e d l toi' is to 
them, to eofbroe tbeicpenonal xesponsifallity, and tha^ oaimotiii 
that case cause the real estate to be aold under tiie statntes 
referred to* 
iDeeided Januarff, 1896.) 

Proceeding for the disposition of decedent's real estate 
toward the payment of his debts. 

Steinhardt ^ Q'cldman^ for petitioning creditor. 

Bi09€ ^ Putmely for execntors. 

Arnold, S.^-The question which was suggested to 
counsel in tMs matter was not as to whether tiie petition 
contained the necessary allegations giving this Court 
jurisdiction to issue citations to the necessary parties to the 
proceeding, but whether certain allegations therein made, 
— and which, as the petitioner applies as a creditor only, 
were unnecessary to be made a part of the petition under 
section 2752, subd. 4, of the Code, — if true^would not render 
the proceedings futile, the present £q>plication being for a 
decree under section 2759, Code. Whether proceedings 
for the sale of the real eatate of a decedent to pay debts 
are instituted by a creditor or by an executor or adminis- 
trator before a decree can be made for such sale, proof 
must be made as provided in subd. 5 of the last named 
section. The petition herein states that all the personal 
property of the testatrix has been applied by her executor 
to the payment of her funeral expenses, and the excess 
thereof, if any, paid over to her children as legatees nnder 
her will. Of course, if there was no such excess a defi- 
ciency of personal assets necessary, to pay debts would be 
shown ; if, on the contrary, suoh exoeos existed umI it was 
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clUtribated among the legato^a question woold.thon arise 
aa to whether the proof required by section 27d9» subd. 5, 
could be made. In Kingsland v. Uuxnj (188 If. T. 170)» 
which was a proceeding instituted by an administatrix. de 
b<mU mm for the sale o£ real estate to pay debts* it appeared 
that the decedent left personal propertgr in excess of his 
debts, which came into the hands of the original adminis* 
trator, who w»s the son and only heir at law of the in- 
testate, and for which he had never ac(K>unted. His letters 
had been revoked and the petitioner appointed in his place. 
The Court, at page 174, referring to the provision of the 
Code last above mentioned, says: ^^ There seems to be 
43ome difference of opinion between the Surrogate and the 
General Term aa to the scope and meaning of this provision. 
We think the meaning is reasonably free from doubt. If 
the decedent at. the time of his death lef tsu£Soient personal 
property, which could have been applied to the payment 
of his debts and funeral expenses in the exercise of reason- 
able diligence on the part of his executors or administra- 
tors, then resort cannot be had to the statutes for the sale 
of his real estate for the payment of his debts. In tliat 
event the personal property is the fund for the payment of 
his debts, and the creditors must resort to that through the 
executors or administrators. If they waste or squander 
the personal property so that it becomes insufficient for 
the payment of the debts, the only resort of the creditor is 
to them, to enforce their personal responsibility, and they 
cannot in that case cause the real estate to be sold und^ 
the statutes^ referred to. * * * So in the language of 
this section,. before the Surrogate can make a decree for 
the sale of real estate, the petitioner must establish that 
all the personal property of the deeedent which could have 
been applied to the payment of the decedent's debts and 
funeral expenses has been so applied." And it is further 
held that if the executors or administrators have proceeded 
with reasonable diligence in converting the personal pro}>- 
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ertj into money and applying it to the payment of the 
debts and funeral expenses, and it is insufficient for the 
payment of the same, then, even if it has not all been sa 
applied at the time of the petition, the Surrogate is author- 
ized to make the decree ; and at page 176, it is further 
said that under this construction of the statute an irre- 
sponsible executor or administrator may so waste and mis* 
appropriate the personal property of a decedent that none 
of it could be applied to the payment of his debts, and diat 
thus a proceeding to sell the real estate could not be 
maintained, as it could not be shown that the executor or 
administrator had proceeded with reasonable diligence in 
converting and applying the personal property to the pay- 
ment of debts ; and there may, therefore, be cases, although 
rare, where the creditors may not be able to compel the 
sale of the real estate of the decedent for the payment of 
their debts under the provisions of the Code referred to ; 
and the Court then proceeds to point out other remedies 
which creditors may have in such cases, among which is 
the right of action against the next of kin who have re- 
ceived any of the personal property. In the present case 
the petition shows that no publication of notice requiring 
creditors to present their claims has ever been made. 
Meanwhile the real estate has been conveyed by all the 
devisees but one to that one, who has been cited, but 
neither opposes nor consents to the present application. 
Notwithstanding such default, however, the Surrogate 
must, before granting a decree of sale, have before him all 
the proofs required by the statute. The decision in Kings* 
land V. Murray does not draw any distinction between 
cases of executors and cases of administrators, but applies 
a general rule in respect to administration by either. In 
matter of Bingham (127 N. F. 296), decided in the Second 
Division of the Court of Appeals about a year earlier than 
the decision of Kingsland v. Murray case, some general 
language is used at pages 809-810, which appears to draw 
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a distinotion between cases of administrators who give 
bond and those where executors have squandered the per- 
sonal property which came into their hands as such, but in 
that case it appeared that the personal property applicable 
to the payment of debts was not at any lime sufficient to 
make such payment in full. In the Kingsland case the 
administrator, who was also the only next of kin and heir 
at law, had appropriated the personally to his own use, 
and in the present case the executor, who was a son and 
one of the devisees and heirs at law of the testatrix, divided 
the personalty between himself and his co^e visees. These 
two cases are therefore practically alike in their circum- 
stances. The petitioner herein should have the opportunity 
of showing the amount of personalty which came to the 
executor's hands, the debts owing by the testatrix and the 
disposition made of the personalty, so that it may be as- 
certained whether all of such personalty which could have 
been applied to payments of the decedent's debts has been 
so applied, or that the executor has proceeded with reason- 
able diligence in converting the personal property into 
money and applying it to the payment of these debts and 
funeral expenses, and that it is insufficient for the payment 
of the same ; and a reference is ordered to take proofs as 
to such matters, as well as to all other matters required 
to be established by the decree prayed for herein, under 

section 2769 of the Code. 
20 
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BYEBETT E. SALISBURY v. JAMES GORDON 

BENNETT. 

UinxKD Statbs Cxbcuit Coitbt, Southern Distbici 

or New Yoek, Maech, 1896. 

§§ 884, 401, 685. 
Matitm to anymd amawer Z^ •Ming up StnMe cj LmUatiotu, 

The defendant in a libel suit before the action was began left this 
ooontry for Europe where he sojourned o onti mioQslj for two 
yeaa, still however rataining his logal residcnoe and dnanirale 
within the State of New York ; at the ezptntion of ssad time, 
through an amendment of the Code of diil Prooedurs» rK»«fa'ff 
was enabled to and did serre the summons and oomplaint to 
whioh the defendant answered. The deteae of the Statute of 
limitatioiis was not interposed when the answer waa served fbr 
the reason that under the decisions of the State Courtaas thegr 
then stood, defendant's counsel assumed that it was a defense 
which he could not establish, but a recent decision of the State 
C6art of Appeals in Hart v. Kip (14&iV. F. 808), construing sectioa 
«i of the Code» led him to beltave thait saoh defenae ooald be 
estahlished and defendant now asks leave to set it api 

Hdd^ that defendant would gain nothing by his amendment if it were 
allowed, and if the eonverae were true, it would be so grossly 
inequitable to permit him thus to d ef wi l the plaintiff's daim, that 
his application must be denied. 

When application is made to the favor of a Ck>urt for leave to inter- 
pose any defense, and the application is one resting in discretioii, 
all the circumstances of the case will be considered, and care 
taken not to sanction any such abuse of procedure as would shock 
the conscience. 

Hart V. Kip, 148 N. Y. 806, distinguished. 

(Decided March, 1806). 

Motion by defendant for leave to amend his answer hy 
setting up the Statute of Limitations. 
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Job» ^« Zbylor, for 

John Towmhendy for defendant. 

LxcoMBEy Circuitt Judge. — TI^s is it motion for leave 
to amend the answei by setting up the Statute oi Limita- 
tions. The action is for libel and the limitation is two 
years (iT. Y. Code Civil Procedure ^ § 884). The defense 
was not interposed when the answer was served for the 
reason that under the decisions of the State Courts as they 
then stood, defendant's counsel assumed that it was a 
defense which he could not establish. The recent decision 
of the State Court of Appeals in Hart v. Kip (148 JVl T. 
806), reversing same case (74 JZtm, 412), and construing 
section 401 of the Code, however, has led him to believe 
that such defense can be established, and he now asks 
leave to set it up. 

This section 401 provides that *^if after a cause of 
action has accrued against the person, he departs from and 
resides without the State and remains continuously absent 
therefrom for the space of one year or more, « « * 
the time of his absence * * * is not a part of the 
time limited for the commencement of the action." The 
Court of Appeals held in Hart v. Kip that when a person 
retains his residence and domicile in this country, con- 
tinuous absence as a mere sojourner in another country, or 
in many countries, no matter how prolonged, will not sus- 
pend the running of the Statute id. Limitations under this 
section. 

The facts of this case are as follows : The libel was 
published in defendant's newspaper on November 27, 1892, 
on which day the cause of action arose. On May 18th, 
1898, the defendant left this port for Europe, where he 
has sojourned continuously ever since, still, however, re* 
taining his legal residence and domicile in this city. On 
June 14, 1894, more than five months before the expiration 
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of two yeaiB after the oauee of action arose, plaintiff placed 
the summone and complaint in the hands of the U. S. 
marshal for service. As the plaintiff was by that time in 
Earopci personal eervice of the summons could not be 
effected. Nor could he be served under section 485, which 
provides for substituted service upon a resident, for under 
the decisions that section does not apply where defendant's 
residence outside of the State is known. Nor could 
plaintiff proceed by publication, because the case was not 
one in which an attachment could be obtained, and if de- 
fendant did not voluntarily appear judgment by default 
could not have been entered against him upon proof of 
service by publication (§§ 428, 1216, 1217, 685). Defend- 
ant's act, therefore, in departing from the State and re- 
maining absent therefrom, effectually prevented plaintiff 
from beginning his action. 

On September 1, 1895, nearly three years after the cause 
of action accrued, an amendment of the Code extended 
the provisions of sec. 685 as to the issue and levy of 
attachments, for the first time extending that provisional 
remedy to a case such as this, where the action is to recover 
a sum of money only, as damages for an injury to person 
or property in consequence of negligence, fraud or other 
wrongful act. Thereupon defendant voluntarily appeared 
in the action by his attorneys and served an answer 
November 29, 1895. 

The old rule which discriminated against the defense 
of the Statute of Limitations per se as uiuneritorious and 
not entitled to the same consideration as other defenses is 
no longer as strictly enforced as it once was (McQueen 
V. Babcock, 8 Ahb. Ct. App. Dee. 182 ; Arnold v. Cheese- 
borough, 88 F. R. 571). The excuse given for not plead- 
ing this defense originally is a reasonable one. It was 
hardly to be supposed that section 401 would be so con- 
strued as defendant now contends it has been. Never- 
theless, when application is made to the favor of a Court 
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for leave to interpose any defense, and the application is 
one resting in discretion, all the circumstances of the case 
mil be considewd, and care taken not to sanction any such 
Abuse of procedure as would shock the conscience. If 
defendant correctly interprets the decision in Hart v. Kip, 
the plaintiff's cause of action was barred by the statute 
Noyember 28th, 1894, although the only reason why he 
was unable to commence his action five months before by 
personal service of the summons was because defendant 
left the country and has ever since remained continuously 
absent therefrom. Nay, under such a construction of 
section 401, it would (except for the amendment of 1895) 
be possible for one person by negligence, fraud or other 
wrongful act to injure another, and then, by going abroad 
the same day and sojourning there for two years, escape 
Jill liability to respond in a civil action for the wrong. 

Whether or not the decision in Hart v. Kip does so con- 
Btrue the section, is a point upon which no opinion is here 
expressed. It will be noted that in that case, although 
defendant was absent, he, to plaintiff's knowledge, had 
property here, and the cause of action was such that 
plaintiff could at any time during the six years have begun 
suit with a wai*rant of attachment. If, however, the de- 
cision in Hart v. Kip does require the State Courts to con- 
strue sec. 401 in the way defendant contends, it does not 
necessarily follow that the Federal practice would be con- 
formed thereto. Section 914 of the U. S. Revised Statutes 
simply undertakes to conform the Federal practice to the 
State model, ^^ as near as may be," not as near as may be 
possible, nor as near as may be practicable. The U. S. 
Supreme Court has declared that it remains still with the 
Federal Judges to construe and in a proper case reject any 
subordinate provision in such statutes as would unwisely 
incumber the administration of the law, or tend to defeat 
the ends of justice in their tribunals (Indianapolis, etc.^ 
R. R. V. Horst, 98 U. S. 800). 
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Defendant tlierefoze would probably gain Hodiii^ ky 
his ameadmeat if it were allowed ; and if the eonvvne 
were true, it woald be so groaaly inaqnitable to petinit 
him thus to defeat the phdntiflrs claim diat his application 
ahoold be denied. 



ISRAEL O. BLAKE v. OEORGE A. CLAUSEN. 

SuPBSMs CocBT, Trial Tsbm, New Toek Ootn^Tr^ 

Mabch, 1896. 

§§ 888, 416. 
SkttuU €f JAmiMion$--'-4ru&tee oftorportOiafiir-faUmttQfUe amnuU 

Where a trustee of a manufacturing oorporation has become liable 
for a debt of the corporation, because of ftUiure to make and file 
ite annual report, the Statute of TJmitations then begins to run 
as to that debt, and the right of action is barred in three years 
thereafter ; and, although the default is continued during succes- 
sive years, the continuance of the default does not revive the 
liability or create a new one. The statute does not provide for 
cumulative penidties or lecurrfng deCsttlts, one being deemed 
sufficient for &e protection of creditors. 

As against the defendant, the Statute of Limitations begins to run 
when the plaintiff has it in his power to make his cause of action 
comi^ete, and nothing but statutory exceptions can interrupt its 
running when once started, nor can one disability be tacked to 
another to prdong the limitation ; otherwise its purpose as a 
statute of repose might be subverted. 

{Decided March, 1899.) 

Action to enforce statntorjr liability of tmstee for 
&ilure to make annnalreport of condition of mantifnctiiring 
corporation. 
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Israel O. Blake v. George A. CSaiuen. 
Carpenter ^ ffMsettj for plaintiff. 
Quggenkeimer ^ Untermjfer^ for defendant. 

MgAdam, J. — The action is to chaise the defendant^ 
as trustee of the Brewers' Ice Company, a corporation 
formed under the Manu&cturing Act of 1848, with 
f5,849.21, a balance due on a debt of $6,000 contracted 
December 22, 1886, for money loaned to the company by 
plaintiff. 

The liability sought to be enforced is that specified in 
section 12 of the act (8 Udm. M. 3. 785, superseded by L. 
1875, ch. 510 ; Victory Co. v. Beecher, 97 N. T. 651), for 
failure to make and publish annual reports of the condition 
of the corporation for the years 1887, 1888 and 1889. The 
statute provides that upon the failure to make the report 
mentioned, *^all the trustees of the company shall be 
jointly and severally liable for all debts of the company 
then existing, and for all that shall be contracted before 
such report shall be made." 

The defense is the Statute of Limitations, which ap-^ 
plies to and bars such claims in three years (^Oode^ § 883, 
subd. 8) from the time of the accruing of the right to relief 
by action (id. § 415). 

Where a trustee of a manufacturing corporation has 
become liable for a debt of the corporation, because of 
&ilure to make and file annual statements as required by 
the provision cited, the Statute of Limitations then begins 
to run as to that debt, and the right of action is barred in 
three years thereafter ; and although the default is con- 
tinued during successive years, the continuance of the 
default does not revive the liability or create a new one 
(Losee v. BuUard, 79 N. T. 404). The statute does not 
provide for cumulative penalties or recurring defaults, one 
being deemed sufficient for the protection of creditors. 

When the debt was contracted, December 22, 1886, the 
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corporation gave its note pajrable in six months thereafter, 
and as it was given at the time the obligation was created, 
the remedies upon the debt were for all purposes suspended 
until June 25, 1887, when the note matured. As the first 
default occurred January 20, 1887, and the debt became 
cnforcible on June 26, 1887, both events then concurring, 
the three years' limitation commenced at the latter date, 
and on June 27, 1890, the right of action against the 
defendant was by force of the statute forever barred 
(Losee v. Bullard, supra; Duckworth v. Roach, 81 If. Y. 
49). In Losee v. Bullard, as in Knox t;. Baldwin (80 JV. 
T. 610), the plaintiff^s claim was past due. at the time of 
the trustees' default, and the statute commenced to run at 
that time. Here the company's liability, though existing 
at the time of the default, was not enforcible until about 
five months afterwards— a circumstance which distin- 
guishes those cases from this. 

The present suit was not commenced until September 
19, 1891. So that unless the operation of the statute was 
suspended by the extensions of time hereafter referred to 
granted to the corporation, the plaintiff must fail in his 
action. 

The note which fell due June 25, 1857, was renewed 
by a second, payable October 28, 1887. An oral extension 
was then agreed upon until the spring of 1888, when a 
third note was given in renewal, which matured April 2, 
1889 ; and this was renewed by a fourth note which became 
due April 5, 1890. These renewals were all arranged 
between the plaintiff and the president of the corporation, 
without consulting the defendant. That they suspended 
the operation of the six years' Statute of Limitations oh 
the contract as against the corporation, because founded 
on its own acts, is without doubt ; but it does not by any 
means follow that the running of the three-year penal 
statute was thereby also suspended as against the trustee 
without his assent. The plaintiff claims that the one 
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result accompanies the other, and that Jones v. Barlow 
(^supra) sustains his contention. The facts of that case 
require careful consideration in order to intelligently un- 
^ierstand it. 

This action was brought against the defendants as 
trustees of the American Steel Lock Co., organized under 
the manufacturing act, to enforce the liability imposed by 
reason of the failure to file an annual report in January, 
1871. The plaintiff during the year 1871 sold and deliv- 
ered to the corporation goods for which, on December 26, 
1871, it was indebted to him in the sum of $6,292.78, and 
the company gave its notes, maturing June 6, 1872, for 
that amount. On that day ten new notes were given, the 
first maturing one month from date, and the others at suc- 
•cessive intervals of one month thereafter. The action was 
commenced February 7, 1878, and at that time three of 
the notes were not due. At the close of the case the 
•defendant's counsel moved to dismiss the complaint. The 
defendant then requested the Court to charge that if the 
amount of the three notes was not due at the commence- 
ment of the action the plaintiff could not recover. The 
Court refused so to charge, and directed a verdict for the 
full amount of the indebtedness. It was held that the 
plaintiff was only entitled to recover the amount actually 
due from the corporation at the time of suit brought, and 
that it was error to permit a recovery for the three notes 
which had at that time not matured. The original debt 
vfras contracted in December, 1871, and the action was 
-commenced in February, 1878, fourteen montlis after- 
wards, so that the Statute of Limitations was in no man- 
ner involved. 

Applying the decision of the Court to the facts in- 
volved, it is at once apparent that nothing pertinent to the 
question at issue here was there decided. The extensions 
given to the corporation of course suspended the right of 
:action against the trustees until the creditor was in a 
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poBition to proeeoute the corporation. Upon a new default 
by it the obligation against the trustees was revired, be- 
cause the debt had not been paid by the broken promise. 
In this case the creditor kept on extending time to ihe^ 
corporation until the statute had discharged all penal 
consequences of the default complained of« and he now 
claims that the legal effect of his voluntary acts suspended 
the running of the statute against the trustee, without 
any act whateyer upon the part of the latter. Even in the 
case of joint debtors or of principal and surety the Statute 
of Limitations cannot be extended by the act of one so as 
to charge the other (Winchell t^. Hicks, 18 N. Y, 558» 
560; Harper v. Fairley, 58 t<2., at p. 445; Church v, 
Howard, 17 Sun^ at p. 10 ; McMuUen v. Rafferty, 89 ilT. 
T. 456 ; In re Patrie, 82 Euih 62). In other words, no 
one can revive or suspend the running of the statute but 
the person sought to be charged or his agent authorized 
that purpose (Smith v. Ryan, 66 N. K, at p. 356 ; Bender 
V. Blessing, 82 JZun, 820; McMuUen v. Rafferty, 9upra). 

The Statute of Limitations is not dependent on the 
will of the creditor. The fact that he precluded himself 
from maintaining an action either against the company 
or the defendant, as trustee, until the expiration of the 
several extended credits, furnishes no logical reason for 
extending a penal liability created by the State beyond the 
period prescribed by its kwmaking power. To hold 
otherwise would permit newly elected trustees by their act 
and that of creditors to extend for any length of time 
liabilities against predecessors in office, without reference 
to safeguards enacted for their protection. True« an ex- 
tension of time for the payment of a corporate debt will 
not discharge a trustee (Jones v. Barlow, 9upra)\ the 
mere extension will not in itself work a discharge, but the 
statute will effect that result if it becomes operative. 

A somewhat similar question arose in an action against 
a stockholder (not a trustee), wherein it was held that 
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** the year within which an action must be begun for the 
recovery of a debt owing by a manufacturing corporation, 
ao as to lay a foundation for a recovery against the stock- 
holders, begins to run on tiie day the debt first became 
due, and if the time of its payment is extended by a 
promissory note which is sued within a year from the date 
of its maturity, but more than a year after the date when 
the debt for which it was given first became due, and judg- 
ment is recovered and an execution returned unsatisfied, it. 
is not a compliance with the statute, and stockholders 
cannot be charged with the payment of the debt ^ (Hard- 
man V. Sage, 124 N. F., at p. 86). There the Court also 
held that ** the object of the statute was for the protection 
of ci-editors for a definite term, and they cannot extend it 
beyond the statutory limit and retain their right to recover 
from the shareholders." The statute limiting the remedy 
against trustees has the same object in view, and by anal- 
ogy requires the same interpretation. 

As against the defendant the statute began to run 
when the plaintiff had it in his power to make his cause of 
action complete (18 Am, and Eng, Ency, of L, 726). 
Nothing but statutory exceptions can interrupt its running 
when once started (id. 738 ; Rector v. Vanderbilt, 98 iVl 
T. 170) ; and one disability cannot be tacked to another 
to prolong the limitation; otherwise its purpose as a 
statute of repose might be subverted (18 Am. and JSng. 
-©u?y. o/i. 788, 784). 

For these reasons, and without considering the other 
questions presented by the record, there must be judgment 
for the defendant. 
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In re STOWELL'S ESTATE. 

Subeogate's Coitrt, Cattabaugus County, 

Jaktjaby, 1896. 

§ 2756, 

Deeedeni's estate^'debU aUowabU against real estate. 

The debts of a decedent for payment of which his real estate may be 
sold, and which Code Civ. Proc. { 2766, provides shall not indnde 
costs of a Judgment against his executor or adminstrator, do not 
include costs of an action against the survlTlng partner of decedent. 

{Decided January, 1896.) 

Proceedings in the matter of the estate of Calvin S. 
Stowell, deceased, for disposition of decedent's real estate 
for payment of debts. 

Cary^ Rumsey & Hastings^ for petitioner. 
John J. Inman^ for Frank Holdridge, creditor. 
John C. Leggett^ for Ackley and others, creditors. 

Davie, S. — The decedent died, intestate, August 4, 
1892. On the 22d day of the same month, letters of 
administration upon his estate were gp^anted to the 
petitioner, who filed his petition in this proceeding on the 
22d day of June, 1895. The facts required by § 2759 
of the Code of Civil Procedure to be shown preliminary 
to the making of a decree have been satisfactorily estab- 
lished. The only controversy which arises relates simply 
to the demands of the creditors who appear, and neces- 
sitates the determination of a single proposition. 

The decedent at the time of his death was a copartner 
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with one Corlnn. On the 16th day of October, 1894, the 
creditors, Ackley, Sill & Co., recovered a judgment in 
the Supreme Court against Corbin, as surviving partner, 
for the sum of $198.86 damages and f 70.60 costs. On the 
81st day of December, 1895, the creditor Holdridge recov* 
ered a judgment in the same court against Corbin, as such 
smrviving partner, for the sum of $226.62 damages and 
$349.11 costs; and the execution issued thereon was 
returned wholly unsatisfied. It is conceded that the dam- 
ages established by each of these judgments are proper 
claims to be allowed in this proceeding ; but it is urged on 
the part of the petitioner that the costs of such actions, 
having accrued since the death of decedent, cannot be 
satisfied from the moneys derived through the instrumen- 
tality of this proceeding. 

The suggestion is made on behalf of these creditors 
that in consequence of the insolvency of the surviving^ 
partner and the insufficiency of personal assets of the 
estate, if the costs, which have evidently been incurred in 
the enforcement of valid claims against the firm of Corbin 
& Stowell, are not to be adjusted in this proceeding, the 
claimants are left entirely remediless so far as such costs 
are concerned. This suggestion would not be without 
force if the determination of the rights of these creditors 
was a matter addressed to any extent to the discretion of 
the court ; but such is not the case. Under the provisions 
of the statute authorizing the disposition of decedent's real 
estate for payment of debts and the construction placed 
thereon by the courts, no part of these costs can be 
allowed. The title to real estate upon the death of the 
owner intestate vests immediately m the heir. It can be 
taken for the payment of debts only by virtue of the 
statute, and the statutory provisions must be strictly pur- 
sued. Kingsland v. Murray, 188 JV. Y. 170 ; 80 K E. 845. 
At common law, lands descended were not chargeable with 
the simple contract debts of the ancestor, nor was the heir 
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liaUd upon specialty uolew 1m was expressly named. 8 
Bl. Oomm. 480. But by Laws 1786, c. 27, such zeal 
estate was made liable to some extent for the payment of 
debts in case of insufficiency of peisonal assets ; and pro- 
bate courts wete ^ven authority to direct sale of such real 
estate upon certain c<mditions for that purpose. In 1801 
and 1818 this liability was further extended and defined. 
Various provisions for the enforcement of this liability 
were inoorporated in the Bevised Statutes and the Code. 
Read v. Patteraon, 184 N. Y. 181 ; 81 N. B. 445. By the 
terms of the original statute, the disposition of real 
estate was authorized through proceedings in probate 
courts solely for the payment of the debts of decedents. 
By a subsequent provisioa, this remedy was extended to 
funeral expenses ; and, by the amendment of 1894, it was 
«o extended as to authorize the proceeding for the payment 
of judgment liens existing at the time of the dece- 
dent's death. Code Civil Proe. % 2749. So it may be 
asserted with some degree of reason that, inasmuch as 
these various statutory provisions are to some extent in 
derogation of the rights of the heir at common law, the 
creditor seeking to avail himself of the benefits conferred 
should clearly show that his implication comes within the 
intent and purview of the statute. The demands of these 
<$reditors not being for ^^ funeral expenses,*' nor for a 
^^ judgment lien existing at the death of the decedent," it 
only remains to be determined whether the costs in the 
action against the surviving partner can be regarded as 
the debt of the decedent, within the meaning of the 
atatute. 

In Wood V. Byington, 2 Barb. Ch. 887, the Chancellor, 
in his opinion, says : 

*^ The act of April, 1848, does not charge the real estate 
with the costs of the suit in which the judgment or decree 
against the personal representatives is obtained, but 
merely makes the judgment of decree presumptive evi- 
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dence of the existence and the amount of the debt due 
from the testator." • 

Under the provisions of 8 Rsv. St. (6th Ed.) p. 108, 
authorizing the disposition of decedent's real estate ** to 
pay his debts and funeral expenses,'* it was held that the 
effect of the statute was to limit such authority to cases 
of debts existing against the decedent in his lifetime, 
exclusive of costs incurred subsequent to his death in 
proceedings to enforce collection of such debts. Wood v, 
Byington, 9upra ; Sanford v. Granger, 12 Barh. 892 ; Ball 
V. Miller, 17 How. Prac. 800. 

In Hurd v. Callahan, 9 Alb, N. O. 874, Surrogate Coffin 
says: 

*^It has been repeatedly decided that the real estate of 
deoeased persons can only be sold in a proceeding like this 
to pay their debts, and that the costs of actions brought 
against the executor or administrator to recover them are 
no part of such debts. This is undoubtedly the law." 

The same conclusion was reached in Be Peck, 8 Be^. 
845. 

The present statute provides that : 

^* Where a judgment or decree has been rendered 
against an executor or administrator for a debt due from 
the decedent, the debt is, nevertheless, deemed a debt of 
the decedent to the same extent, and to be established in 
the same manner, and, except as prescribed in the next 
section, subject to the same defenses as if an action had 
not been brought." Code Oiv. Proe. § 2756. 

The exception referred to in the section quoted is as 
follows : 

^^ The debt for which the judgment was rendered can- 
not be allowed as against the property in question at any 
greater sum than the amount recovered, exclusive of costs." 
Code Civ. Proe. § 2757, subd. 1. 

If costs duly recovered against a personal represen- 
tative upon a claim due from the decedent are not to be 
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regarded as a debt of the decedent» within the meaning of 
the statute, then much less can costs recoTered in an 
action against the surviying partner of such decedent be 
allowed in proceedings like this. While none of the 
decisions above cited are directly in point, they all indi- 
cate a disposition on the part of the courts to limit the 
recovery in such proceedings to the amount actually^ 
owed by the decedent at the time of his death. 
Ordered accordingly. 



CHARLES KRONE, RB8P0in)ENT, v. FREDERICK E. 
KLOTZ AKD FREDERICK BELTZ, Thibd Pabtt,. 
Appellants. 

SxTPasMB Court, Appellate Division, Fibst Dspabt- 

MENT, Apbil, 1896. 

§ 2447. 

Supplemeniary proeeeding9— order requiring third perwn to pa^ 
over money the oiuxnerekip of tohich ia in diepute. 

Where a sabatantial dispute exists as to the ownership of a sum of 
mon^, an order made in supplementary prooeedings requiring a 
third person to pay ovex to the sheriff, to be applied upon a judg- 
ment, said sum of money, is improper and will be set aside. 

Where an attorney had collected a sum of money for his client, a 
judgment debtor, and said attorney, although he had been paid 
for the serrioes involved in such collection, claimed the balance 
of the money for other professional services; Held, that the- 
ownership of the judgment debtor of the fund in question did 
not so clearly and conclusively appear as to warrant an order in 
supplementary proceedings requiring the attorney as a third 
party to pay the same over to the Sheriff to be applied upon the 
judgment. 

(Decided Aprils 1896.) 

Appeal from an order made in supplemental proceed- 
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ings requiring a third person to pay over to the Sheriff, to 
be applied upon a judgment, a sum of money alleged to 
belong to the judgment debtor. 

The appellant, the third person, had acted as attorney 
for the judgment debtor in an action against the Germania 
Publishing Company, and had received in that action for 
his client 9350, about January 1, 1895. The appellant 
was paid for his services in the action $150, and the 
balance, 9200, he held for his client, the judgment 
creditor. His client had another claim against the Oer- 
mania Publishing Company, growing out of the alleged 
fraudulent issue to him of stock in the company, and 
a suit was in contemplation. Appellant also rendered 
services for the judgment debtor and others in the organ- 
ization of a corporation in the State of New Jersey, for 
which he was to be paid 9150, but had been paid nothing, 
and his client had acknowledged this claim. April 18, 
1895, the appellant wrote his client, saying, among other 
things, that his client's draft upon him for any amount not 
exceeding the 9200 in his hands belonging to his client 
would be honored. April 16, 1895, the Sheriff, having an 
attachment in this action against the property of the judg- 
ment debtor, served a notice thereof upon Uie appellant, 
and pursuant thereto the appellant gave the Sheriff a cer- 
tificate to the effect that he held 9200 of his client's 
money in his hands, subject to the appellant's lien for fees. 
August 26, 1895, and again October 16 and 18, 1895, the 
appellant was called and examined in these supplemental 
proceedings and the foregoing facts appeared. The appel- 
lant then claimed that he was entitled to retain the 9200 
for his services in the suit which was in contemplation, 
but was never commenced, and for his services in organ- 
izing the New Jersey corporation, all of which services 
were worth fully 9200. 

Upon this condition of things appearing, the Court 

made the order appealed from^ 
21 
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GhftrieB Krone v. IVederiok E. KlotE and Frederick Belts. 
FiUtoH MeMahan^ for appellant 
Jidius J. Franks for respondent. 

WnjiYAMflt J. — ^It seems to be conceded by oonnsel for 
respondent that if there was a substantial dispute as to the 
ownership of the $200, the order appealed from was im- 
properly granted, under section 2447, Code of Civil Pro- 
cedure, and this is true. Wherever such dispute exists in 
good faith the Court cannot settle such dispute in supple- 
mentary proceedings, but should leave the parties to their 
action (Rodman v. Henry, 17 N. T. 482 ; Banks t;. Pugsley, 
47 N. Y. 868 ; Barnard t;. Kobbe, 54 N. Y. 516 ; Waldron 
V. Walker, 48 St. Jtep. 605). 

The fact of ownership should be clearly and conclu- 
sively established in order to warrant the making of the 
order to pay over the money under this section of the 
Code. The appellant claimed a right to retain these 
moneys for services by him for the judgment debtor in 
proceedings other than the suit in which the money was 
recovered. The rendering of such other services and the 
value thereof were proven and apparently were uncontra- 
dicted. But if there was any conflict of evidence in refer* 
ence thereto, the judge had no power to determine the 
question of fact in these proceedings. The appellant 
claimed that he had a general lien upon the money for 
these services. That such lien exists and enables the 
attorney to hold the money as against tiie judgment debtor 
himself seems to have been frequentiy held in this State 
{In re Attorney, 87 N. Y 621 ; Ward v. Craig, 87 K Y. 
550; Jn re Enapp, 85 N. Y 284; Bank i;. Todd, 52 IT. Y. 
489). 

Our attention is called to the case of Williams v. In- 
gersoU (89 ilT. Y. 508), which it is claimed held that such 
lien was confined to the judgment in the same action in 
which the services were rendered for which the lien was 
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lecL Let U8 see what these yarioue cases do really 
decide. In Bank v. Todd (above) the action was to fore- 
close a mortgage. After the decree in foreclosure was 
made a receiver of the plaintiff was appointed. He con- 
tinued the same attorney, who caused the mortgaged 
property to be sold and received the proceeds of such sale. 
Besides their posts and fees in that action, the attorneys 
retained from such proceeds to apply upon the indebted* 
ness of their client to them for other professional services. 
The Court held that the attorneys had a lien upon the 
papers in the foreclosure suit not only for costs and charges 
of that suit, but for any general balance due them for any 
other professional service ; that this rule was not peculiar 
to attorneys, but applied to an ordinary factor who had a 
lien upon goods consigned to and received by him for un- 
paid balances theretofore accrued. 

In re Knapp (above) the petitioner applied to the 
Court to compel her attorneys to pay over to her $4,411.50, 
alleged to have been unlawfully retained by him out of 
moneys collected for her. The deceased in his lifetime 
instituted proceedings to recover moneys due him from 
the City of New York for the erection of an armory, and 
employed the attorney in such proceedings. At his death 
the proceedings were pending, and thereafter the peti- 
tioner was appointed as executrix and continued the same 
attorney in the proceedings. Under a power from her, the 
attorney received from the city in the proceedings $6,781.- 
86. The estate was insolvent! The attorney claimed his 
right to retain from the money so received by him 
$4,411.50, not alone for his services in the particular 
proceedings in which the money was recovered, but in 
part for his services in other matters in which he bad 
been retained by the deceased and the executrix. All of 
such services were rendered in the general effort to en- 
force the same claim* It was held that the attorney had 
a lien on the moneys received for all his services rendered 
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in connection with the claim sought to be recovered, which 
lien was not confined to his services in the particular pro- 
ceedings in which the money was recovered. 

In re Attorney (above) the proceeding was instituted to 
compel the attorney to surrender up to his client a policy 
of insurance delivered to the attorney for the purpose of 
enabling him to perfect or confirm the rights of his client 
therein. His client was indebted to him for other profes- 
sional services, and the Courts held that the attorney's 
lien extended to a general balance of account for profes- 
sional services, and was not confined to duch services as 
were rendered in the litigation which terminated in the 
particular judgment (citing Ward v. Craig and In re 
Knapp, above). In Ward v. Craig (above) attorneys were 
employed to obtain a remission of a forfeiture of certain 
property by the United States Government. Their clieut 
made an assignment for the benefit of creditors, and the 
assignee retained the attornejrs in the same proceeding 
which was continued in the name of the assignor, and 
resulted successfully. The action was brought by the 
assignee to recover from the attorneys the money received 
by them from the U. S. Government. It appeared that 
while this proceeding was pending and before the assign- 
ment was made, there was a criminal action against the 
assignor at the suit of the U. S. Government, and a civil 
action for customs due ; and after the assignment there 
were two other actions against him on warehouse bonds, 
and in all these actions these same attorneys were em- 
ployed. There were also three other civil suits for custom 
duties which were included in the remission proceedings, 
and the attorney's services in all these cases and proceed- 
ings were worth the amount the attorneys had received in 
the remission proceedings. It was held that the attorneys 
had a lien upon the money so received for their services in 
all of these matters. The attorneys did not set up a 
technical counterclaim, but they alleged the performance 
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of the services, their value and the right of the attorneys to 
retain therefor the moneys received from the Government, 
and this was held sufficient. The cases of Bank v. Todd 
and In re Knapp (above) were cited in that case. 

In Williams v. IngersoU (above) the plaintiffs were em- 
ployed as attorneys and counsel in various suits and legal 
proceedings. One case was for malicious prosecution 
brought by their client There was an oral agreement 
between them and their client that they were to be paid 
for their services out of any moneys their client might ob- 
tain or become entitled to from any of the suits or proceed- 
ings, and that they should have a lien for all such services, 
upon such moneys, which should be superior to any right 
their client might have. All these actions were finally by 
agreement submitted to an arbitrator, who awarded to 
theirclientf 10,000 for malicious prosecution. The serv- 
ices of the attorneys in all these matters were woi-th 
910,000. It was held that the agreement operated as an 
equitable assignment which attached to the award as soon 
as made, and was good against the client and any attach- 
ing creditor. It was said in the opinion that the attorneys 
could claim no geneitd lien upon the award as attorneys, 
and could not base their claim to an equitable lien upon 
the mere promise of their client that they should be paid 
out of any moneys recovered, and that an agreement, oral 
or in writing, to pay a debt out of the designated fund, did 
not give an equitable lien upon the fund or operate as an 
equitable assignment thereof. These statements, however, 
were with reference to an abstract question which was not 
necessarily involved in the decision of the case. The 
attorneys were permitted to hold the award upon the 
theory of an equitable lien as above stated, and all that was 
said thereafter by the Court was clearly obiter^ and no 
r^' Terence was made to the cases above analyzed, nor were 
a.jy of tliem considered or criticised. 

The theory of the order made in this case was that the 
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judgment debtor himself would have been entitled to 
recover the 9200 from his attorney, the appellant, if the 
order had not been made. Suppose that he had sued the 
attorney for the money and the attorney had counter- 
elaimed the indebtedness for his services. Would he not 
thereby have defeated the client's right to recover ? In 
this condition of authorities and in view of the suggestions 
we have made, it cannot be said that the claim made by 
the appellant to the f200 was not made in good faith, or 
that there was no substantial dispute as to the debtor's 
owneiship of the money at the time the order was made^ 
or that the fact of the debtor's ownership was clearly and 
conclusively established. We are not called upon to de* 
termine whether, in an action between the parties, the 
appellant or the judgment debtor would be found to be 
such owner. The fact of such ownership of the debtor was 
in doubt, and could not therefore be determined in these 
supplemental proceedings. It seems to us that the Court 
had no power to make the order appealed from, and that 
such order should be reversed, with costs of the appeal^ 
and the motion should be denied, with 910 costs. 

All concur. 
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THE PUBLISHERS' PRINTING CO. v. THE GIL- 

LIN PRINTING CO. 

SUFSKMB COTTBT, APPELLATE TeBU, FiBST DePABT- 

MBNT, Mat, 1896. 
§66. 

Aticmeifs Uenr-after Bettlement of action. 

In an action on oontraot, the defendant on the last day to anawer 
paid the plaintiff the amount claimed, and took a receipt entitled 
in the action specifying that the same was in full settlement, and 
that it was agreed that the action be discontinued without costs 
to either party as against the other. On the following day the 
plaintiff*s attorney, in ignorance of the settlement, entered judg- 
ment for the full amount of the claim and costs, and issued an 
execution thereon to the Sheriff, who levied upon and took pos- 
session of the defendant's place of business. The defendant then 
moved to set aside the judgment, execution and levy, and the 
motion was denied unless the defendant within five days paid to 
the plaintiff's attorney the costs and disbursements of the action 
and the Sheriff's fees incurred by reason of the levy. On appeal 
from the order affirming the denial of said motion, Held, reveraed. 

The lien which the statutes g^ve to an attorney upon his client's cause 
of action does not confer upon him a right to stand in the way 
of a settlement of an action which is desired by the parties and 
which does not prejudice any right of the attorney. 

{Deoided May, 1896.) 

Appeal by defendant from order of the City Court, 
(General Term, affirming an order made at Special Term. 

Smith & Cochrane^ for appellant. 

2>. Salomon and 0. WehUj for respondent. 

McAdam, J. — ^The action was commenced November 9, 
1896, by tbe service of a summons and complaint on 
the defendant to recover $291.07 due on contract. On 
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November 15, the last day of the six within which the 
defendant might appear and answer, the defendant paid 
the plaintiff the amount claimed, and took a receipt en- 
titled in the action specifying that the same was in full 
settlement, and that it was agreed that the action be dis- 
continued without costs to either party as against the 
other. 

On the following day the plaintiff^s attorney, in igno- 
rance of the settlement, entered judgment for the full 
amount of the claim and costs, and issued an execution 
thereon to the Sheriff, who levied upon and took possession 
of the defendant's place of business. The defendant then 
moved to set aside the judgment, execution and levy, and 
the motion was denied unless the defendant within five 
dajrs paid to the plaintiff's attorney the sum of $20.96 costs 
and disbursements of the action, and $27.64 Sheriff's fees 
incurred by reason of the levy ; and the order provided 
that on such payments being made the defendant should 
receive an order of discontinuance in satisfaction of the 
judgment. Upon appeal the order was affirmed by the 
General Term, and from such affirmance this appeal is 
taken. 

The plaintiff claims that under section 66 of the Code 
its attorney had a lien upon his client's cause of action, 
which could not be affected by any settlement had between 
the parties before or after judgment, and that he had the 
right to proceed as he did. A sufficient answer to this is 
found in the language of the Court of Appeals in Lee v. 
The Vacuum Oil Company (126 N. Y. at p. 587) : « We 
are of opinion that the existence of such a lien in favor of 
the attorneys does not confer a right on them to stand in 
the way of a settlement of an action which is desired by 
the parties, and which does not prejudice any right of the 
attorneys. We do not think that such an agreement de- 
prives a party of the right to control the management of 
his own cause, and to det'Crmine when the litigation shall 
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cease and how far it shall be extended. The client still 
remains the lawful owner of the cause of action, and is 
not bound to continue the litigation for the benefit of his 
attorneys when he judges it prudent to stop, provided he 
is willing and able to satisfy his attorneys' just claims. In 
fact, the lien under the agreement was intended for and 
operates only as a security for the attorneys' legal claims, 
and unless those are prejudiced by the client's contract 
she has unresti'icted control of the subject of the action 
and of the terms upon which a settlement shall be effected. 
If it were permitted to the plaintiff's attorneys to continue 
the action for any purpose, it could be done only at their 
own expense and for the sole purpose of collecting their 
claims against the plaintiff. The right of recovery in such 
a case would be limited by the extent of their lien, and we 
are unable to see how they would be benefited by being 
permitted to prosecute such an action." 

In a subsequent case (Poole v. Belcha, 181 N. T. 200) 
the same Court said : *' In order to warrant the Court in 
disregarding a settlement and release made in an action, 
it must be shown that to give full effect to them will 
operate as a fraud upon the attorney, or at least to his 
prejudice, by depriving him of his costs or turning him 
over to an irresponsible client. « « « The lien secured 
to an attorney by section 66 of the Code does not prevent 
the party who owns the judgment from receiving payment 
thereof and executing a discharge. When it is shown 
that such payment or discharge will operate to deprive 
the attorney of his costs, the Court has power to protect 
him, but it cannot be assumed that a settlement is in fraud 
of his rights. Until the lien of the attorney is asserted in 
some way, the judgment remains the property of the 
client " (see also Drago v. Smith, 92 Sun^ 536). 

The attorney is a mere agent of the client, and is sup- 
posed to follow the instructions and carry out the agi*ee- 
ments of his principal. The act of entering judgment 
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«id iflsuing execatLoo^ though performed by the attomey, 
was in contemplation of law the act of his principal, who 
was responsible therefor. If the plaintiff failed to notify 
its attorney of the settlement and agreement it had made, 
that was its nusf ortune, and the consequences cannot be 
Tisited upon the defendant, which had a right to assume 
that the plaintiff would carry out its agreement by con* 
trolling its attorney to the extent of seeing that the agree- 
ment made to discontinue was fiiithfully obseired* 

The only claim the attorney had was upon lus employer, 
and the right conferred by section 66 of the Code was a 
mere security by way of lien which might or might not, 
according to circumstances, be necessary for the attorney's 
protection* If lus client was irresponsiUe or refused to 
pay him, he might hare applied to the Court on notice 
for leare to continue the action in aid of his lien on his 
own account and at his own risk (Murray v. Gibson, 22 
Sun, 886 ; Goddard v. Trendoth, 24 id. 182 ; Dimick v. 
Cosley, 8 Civ. Pro. R. 141 ; Oliwell v. Vanderhalren, 26 
jft. B. 115 ; Pitcher v. Robertson, 21 Supp. 66) ; and the 
defendant might have secured the determination of the 
question whether such lien was necessary to the attorney's 
protection before being harassed by a judgment and a 
levy upon its property. The course taken gave the de- 
fendant no such opportunity. The first notice it had of 
the plaintiff's breach of contract was the levy on its 
property by the Sheriff. 

A proceeding to enforce the attorney's lien in a case 
settled by the client before judgment is in some respects 
analogous to one where a settlement is made after judg- 
n^ent and where the client has discharged the judgment 
of record. The remedy in such a case is to move to vacate 
the satisfaction to the extent of the attorney's lien ; and 
where it appears that the client is irresponsible, and the 
satisfaction is made with knowledge of the attorney's lien, 
and coUusively, with intent to defraud him of his com- 
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pensation, the Court will furnish him the necessary pro- 
tection (Commercial T. Co. v. Smith, 57, Hun^ 176 ; Bailey 
V. Murphy, 186 N. T. 50 ; Guliano v. Whitenack, 9 Mbc. 
562 ; Howitt v. Merrill, 118 K Y. 680). But it will not 
do for an attorney in either of the cases put to determine 
for himself that the lien is necessary for his protection, 
and to attempt to enforce it without some application to 
the Court founded on notice to the adverse party. 

Here the attorney entered a judgment for the amount 
of the client's claim, and issued an execution to collect it, 
with his taxable costs; and the Court below made an 
order that the defendant should pay the attorney not only 
his taxable costs, but also the Sheriffs fees for making a 
levy on its property. 

There is nothing in the case showing that the plaintiff 
is irresponsible or unwilling to pay its attorney, or that 
he made any demand upon his client for compensation, or 
any effort whatever to collect his claim from it. Even 
assuming that the question of enforcing the lien could 
then be considered, there was nothing before the Court 
showing that the settlement was collusive or in fraud of 
the attorney's rights, or that it could by any possibility 
operate to his prejudice. There was, therefore, no justifi- 
cation for permitting the attorney to collect from the de- 
fendant taxable costs which his own client had agreed to 
pay, much less mulct it with Sheriff's fees incurred by 
reason of the neglect of the plaintiff to observe its agree- 
ment to discontinue the action. 

It follows that the order appealed from must be reversed 
and the motion granted, with costs. 

All concur* 
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MERCHANTS' NATIONAL BANK OF NORWICH, 
CONNECTICUT, v. GEORGE HAGEMEYER et d. 

SUFBBMB COITRT, APPELLATE DIVISION, FiBST DePABT- 

MENT, Apbil, 1896. 

§452. 

AMon <m pnmimorti naUfor a numey Judgments-general aaeignee 

of maken permitted to intervene. 

In an action npon a promiflsory note for a money judgment, a geo* 
etal aarignee for the benefit of creditors of the makers of tiie note 
is interested in the subject of the action, within the meaning of 
section 403 of the Ckxle of Civil Procedure and such assignee on 
his own application may be made a par^ defendant (Van 
Brunt P. J., and Ingraham, J., dissenting.) 

(Decided AprQ, 1890.) 

Appeal from order making defendants' assignee a party 
defendant. 

A. J. TayloTy for appellant. 

W. C. Beecher^ for respondent. 

Patterson^ J. — This is an appeal from an order made 
at the Special Term by which the assignee for the benefit 
of creditors of the defendants Hagemeyer was peimitted on 
his own petition to be made a defendant, and directing an 
amendment of the summons and complaint by including 
such assignee as a defendant on the record. The action 
is upon a promissory note made by the defendants Hage- 
meyer, as partners under their firm name of George Hage- 
meyer & Son, and against Chew, an indorser. The note 
is dated in November 1894. ' On March 19, 1895, Hage- 
meyer made an assignment for the benefit of creditors to 



VOL XXV. 888 



Merchants' National Bank of Norwich v, Qeorge Hagemeyer. 

one Hutchinson, the petitioner. On the 22d of April, 
1895, this action was begun. The defendants Hagemejer 
have interposed an answer alleging that they received no 
consideration for the note, that it was usurious, and that 
it was diverted from the purpose for which it was originally 
intended and given. The cause is now at issue awaiting 
trial. 

The motion to be permitted to come in as a defendant is 
made on the ground that the assignee is interested in the 
subject of the action, and he claims the right, under section 
452 of the Code of Civil Procedure, to be made a defend- 
ant in order that he may contest the plaintiff's claim. 
The Court below concurred in this view of his right and 
made the order from which this appeal is taken. 

In a common-law action where a money judgment only 
is sought, a plaintiff had the right to make defendants only 
such persons as are directly liable upon the contract or 
cause of action sued upon, and he could not be compelled 
to bring in any other persons (Chapman v. Forbe», 128 
J\r. F.). There is no inherent power in the court to intro* 
duce a third party into the controversy against the objec- 
tion of the plaintiff. But the second subdivision of 
section 452 of the Code of Civil Procedure has made a new 
rule, which authorizes a third party, on his own application^ 
but not otherwise, to become a defendant in an action at 
law under certain circumstances (Rosenberg v. Solomon, 
144 N. T. 92). The provision of the Code referred to is 
as follows : " And where a person, not a party to the action, 
is interested in the subject thereof or any real property, 
the title of which may in any manner be affected by the 
judgment, and makes application to the Court to be made 
a party, it must direct him to be brought in by the proper 
amendment.'* 

The question arising on this provision of the statute is 
one of construction. Is the authority to intervene one 
applying to actions at law generally, or merely to actions 
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in whick ehlier direody or modentaUy the title to in e fieiiy 
may be affected? It is elaimed by the i^pdlaat tiiat llie 
I^iraeeology is saaoeptiUe ot tiro constraetioiis ; that it 
should be lead as anthoriziBg the third party to iatarveae 
cmly when speoifie property is claimed. It is ndioeahle 
that all the cases to whieh our attontion has been called 
and in which the third party was permitted to come into 
die action, related in some way to tiie title or to the pos- 
session ci SMne specific property. Thus, Resenbeig e. 
Solomon (9uprm) was an action in repleyin ; and the People 
V. The Albany & Vermont R. R. Co. (77 N. Y. 382) in- 
Tolved title of the defendant as a lessee of prc^rty. In 
Johnson v. The Hardwood Door & Trim Co. (79 Huh^ 
407), where the point was discussed bat did not dtrsctly 
arise, the right to intorvene was suggested as existing be- 
cause attached property was involyed. In Lee v. Pfeffer 
(26 Sun 97) the disposition of specific property in the 
hands of the assignee in bankruptcy was involred. But 
in the case now before us there is no such situation pre- 
sented. The right which the assignee, Mr. Rutohineon, 
claims is based altogether upon the contention that he is 
interested in the subject of the action. It is clear he has 
no interest whatever as assignee in the note that is sued 
upon, nor by the assignment have his assignors devolved 
upon him any direct liability as to the indebtedness arising 
on that note. But he is interested in the subject of the 
action if a judgment obtained therein will be binding either 
prima facte or conclusively upon him as fixing the amount 
ol the Hagemeyers* indebtedness to the plaintiff. The 
assets of the assigned estate in his hands must be devoted 
to the payment of the assignors' debts as directed in the 
assignment ; the pro rata shares of creditors will be in- 
creased or diminished according to the establishment or 
rejection of the plaintiiFs cause of action. That situation 
certainly indicates an interest of the assignee in the result 
of the action. When a debtor makes an assignment for 
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tbe benefit of cteditonh the Mtigiiee tekee tke lefal efttate 
and tb6 credttotB the eqmlaUe eetaM. Hmj are pMieoteA 
bj and timm^ the assignee* It tt w re fo i e , die true ooa> 
stmction of section 45S is as claimed by tin i^pelknt 
there can be nogioond iHiatevBr f or the asstgnee iul e ff e^ 
ing. Bat it se^ns qnite clear that the title leCerred to im 
that section means title to real estate, and thai the jMovi- 
sion as applicable to actions other than those inwhidi real 
estate is involved makes the right to intenrene dependeat 
upon the existence of an interest in the sabjeet of the 
acti<Hi. What is meant by the word ** subject " in tUs 
connection might be donbtful but for the fitct that Ae 
Coort of Appeals has given the definition. In H. B. C. 
Co.tr.N. Y.C.ftH.R.R.R. Co.(146M F. 896) it is said: 
^^ In the case of Chapman v. Forbes (128 if. K) we held 
that m an action at law, pnre and simple, a plaintiflf coold 
not be compelled to bring in other parties where the de- 
terminaticm of the snbject-matter invcdved in the acti<m 
itself could be completely had between the original parties, 
€tnd where the ytulgment in that action tpould form no ot- 
9tacle to any datm whieh a third party might thereafter 
make againet the defendant in that action- In an action at 
law of that nature, and in regard to the circumstances of 
that particular case, we held that the sections of the Code 
— §§ 452, 457— did not give to the defendant the right 
to have another party brought in as a party defendant 
where his presence was not necessary to a complete deter- 
mination of their rights as between the two parties to the 
action.'* Here we have both a definition of the word, viz., 
that it means ** the subject-matter *' of the action, and a 
statement of the condition under which the third party 
will be allowed to come in, viz., where the judgment will 
form an obstacle to any claim which a third partfy may 
make against the defendants, which includes both a per- 
sonal claim and one against property to be applied to the 
payment of a defendants debts. 
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The petitioner in this case has brought himself within 
the terms of the statute as construed by the Court of 
Appeals. He is interested in the subject-matter of the 
action, because that subject-matter is the recovery of an 
alleged indebtedness upon a promissory note, which indebt- 
edness if established will be the ultimate measure of the 
right of the plaintiff to share in the proceeds of the assigned 
estate. It will constitute an obstruction pro tanto to 
the other creditors of the assignors : that is to say, it 
will diminish their dividends by as much as would be paid 
to the plaintiff on account of this claim, and the assignee 
holding the legal title to the assets is the only person who 
can intervene on behalf of the other creditors, tiie amount 
of whose dividends would be affected by the establishment 
of the plaintiff ^s disputed claim. It all depends, of course, 
upon the position in which the assignee would be placed 
by the recovery of a judgment in this action. If that 
judgment would not be binding upon him either presump- 
tively or conclusively, he has no interest in the ^^ sub- 
• ject " or *♦ the subject-matter," or " in the event of 
the action." If a judgment would be binding merely 
prima facie, it would throw upon him the burden of show- 
ing that the claim was not a valid one, and if conclusive, 
of course he could not attack it at all. 

Hence, we are compelled to consider the question as to 
the effect of such a judgment upon the assignee, and 
we think that question is settl.ed in this State by what was 
held in the case of Candee t^. Lord (2 N. Y. 269). Such 
a judgment as would be obtained here, presented to the 
assignee, would really give rise to a simple question be- 
tween creditors entitled to share in the fund, and in the 
case cited the following observations were made which 
seem to be final on the subject : 

*^ In creating debts or establishing the relation of debtor 
and creditor, the debtor is accountable to no one unless he 
acts mala fde. A judgment, therefore, obtained against 
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the latter without collusion is conclasive evidence of the 
relation of debtor and creditor against others : First, be- 
cause it is conclusive between the parties to the record^ 
who in the given case have the exclusive right to establish 
it ; and second, because the claims of other creditors upon 
the debtor's property are through him and subject to all 
previous liens, preferences or conveyances made by him in 
good faith. Any deed, judgment or assurance of the 
debtor, so far at least as they conclude him, must estop his 
creditors and all others. Consequently, neither a creditor 
nor stranger can interfere in the bona fide litigation of the 
debtor, or retry his cause for him, or question the effect 
pf the judgment as a legal claim upon his estate. A 
creditor's right, in a word, to impeach the act of his debtor 
does not arise until the latter has violated the tacit condi- 
tion annexed to the debt, that he has done and will do 
nothing to defraud his creditors. Where, however, fittud 
is established, the creditor does not claim through the 
debtor, but adversely to him, and by a title paramount, 
which over-reaches and annuls the fraudulent conveyance 
or judgment by which the latter himself would be estopped. 
It follows from the principles suggested that a judgment 
obtained without fraud or collusion, and which concludes 
the debtor, whether rendered upon default, confession, or 
after contestation, is upon all questions affecting the 
title to his property conclusive evidence against his cred- 
itors to establish, jBust, the relation of creditor and debtor 
between the parties to the record ; and second, the amount 
of the indebtedness;" 

The case of Candee r. Lord was decided in 1849 and 
was recognized as authority, and its principle stated in 
1891 in Brooks v. Wilson (125 K T. 261), where the 
Court says : *^ The defendants rely upon a class of cases 
which hold that a judgment recovered for a debt estab- 
lishes not only the relation of debtor and creditor between 
the j^rties to the judgment, but also as to third person8» 
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M aa to furecliide tbain,ia theabseaoeof Imudor eattimMi, 
Imda qvastaoBUig the Taliditj of the judgaMal or denying 
that the debt npcMi whieh it was rendered aotuallj exiated* 
The CMe of Oaodee «. Lord (2 N. F. 269) ia a leading 
authority upon thia pcnnt That was a judgment creditor's 
aotaon ehaiging that the defendants had under fraudulent 
judgments sold the debtor's property and reoeiyed the 
proceeds, and the defendant sought to assail the plaintiff's 
jndgment on the ground that the indorsement upon which 
the action was brought was forged. No fraud or collusion 
was alleged or shown between the parties in the procuring 
of that judgment) and it was held that the defendants 
were bound and could not relitigate the question of foi^ 
gery in the creditor's action. In several subsequent oases 
of the same general character, brought to set aside transfers 
in fraud of creditors, it was held that the defendants could 
BOti in the absence of fraud or collusion, impeach the con- 
aideration of the judgment upon which the action was 
founded, or be permitted to show that the contract upon 
which it was rendered had in fact no existence, or was not 
enforceable (Burgess v. Simonson, 45 itT. P*. 25; Cai^ 
penter v. Osbom, 102 N. Y. 552 ; Decker v. Decker, 108 
N. Y. 12Sy 

It is immaterial whether the judgment was recovered 
before or after the assignment was made. In Candee t;. 
Lord, the plaintiff's judgment was recovered in 1844, and 
the judgment attached was in 1848, and the property con- 
ipoyed was also transferred prior to the recovery of the 
plaintiff's judgment The cases cited establish the rule 
aa to the binding force of the judgment, except where it 
ia reeavered by fraud or collusion. 

And it may be said in addition that such a judgment 
eanld be made the baaia of a creditor's bill to set aside the 
iMsignment and could not be questioned by the aiBfHgnee, 
and he would he powerless to protect the assigned ealit^ 
it (Toung V. Hermnns, 66 N. Y. 847). 



VOL. ZXV. 838 



MMMh>n*i* KfttkNUil Btak gf Nwrwioh «i Q«Hf» B^gem^er. 



We think, for the reasoDs above given, the order ensealed 
from ahonld be affirmed, with eoeta. 

0*Bbibn and Williams, JJ., cowur. 

IVQBAHAM, J. (dissenting). — I cannot concur with Mr. 
Justice Patterson. It has been expressly held by the 
Court of Appeals that, but for the last sentence of section 
452 of the Code, the Court would have no power in an 
aotiou at law to make any one a party to the action against 
the protest of the plaintiff. The plaintiff has a right to 
select those that it will sue, and as it asks no judgment 
against the moving party and protests against its being 
compelled to sue him, I do not think that he could be 
made a party unless, under the express provisions of the 
Code, attth(uity is given to allow him to intervene in this 
action, which is entirely between the plaintiff and the 
original defendants its debtors. So much of section 452 
as is a literal re-enactment of the old section 122 appliea 
only to equitable actions (see Chapman v. Forbes, 128 Ni Y. 
582). Upon the enactment of the Code of Civil Pro- 
cedure, section 122 of the old Code was inserted as section 
452, with the last clause added ; and that provision applies 
as well to legal as to equitable actions. It is there pro- 
vided that ^^ where a person, not a party to the action, has 
an interest in the subject thereof, or in real property, the 
title to which may in any manner be affected by the judg- 
ment, and makes application to the Court to be made a 
par^, it must direct him to be brought in by the proper 
amendment." And in Rosenberg t;. Solomon (144 N. Y. 
92) this provision was construed as applying to a person 
who claims an interest in specific property where a re- 
plevin action is brought to recover possession of such 
ptofotij. It was there held that the applicants in that 
oafle, who olaimed to be the legal owners of the property 
hftd aa interest in the subject-matter of the action, fixsti 19 
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have their property go in cUseharge of their own debt ; 
and, next, to save and retain any possible aurplus beyond ; 
and that it was their title, namely, the applicants' title, 
which is inyolyed. This case is certainly no authority for 
the granting of this application. There the subject of the 
action was certain specific property. The applicants were 
the legal owners of the property, and the Court of Appeals 
held that they had an interest in the subject-matter of the 
action, namely, the property that the plaintiff sought to 
recover. This action is not brought to affect any specific 
property, but plaintiff seeks to recover a money judgment 
for the amount of a promissory note made by the original 
defendants. The original defendants have interposed 
an answer setting up a defense which, we assume, if 
established, will be sufficient to defeat the plaintiff's cause 
of action against the defendants. The only judgment that 
could be rendered in this action would be a money judg- 
ment against the original defendants, and it seems to me 
plain that the moving party has no interest in the subject 
matter, namely, the right of the plaintiff to recover a 
money judgment against the original defendants. By no 
amendment of the complaint would the plaintiff all^e 
any cause of action against the respondent. The plaintiff 
has asked and now asks no relief against him. He is a 
mere volunteer seeking to interject himself into a contro- 
versy that does not concern him, and where no judgment 
could be granted either in his favor or against him. The 
Code does not give a person who is interested in the event 
of an action the right to intervene, but only to one in- 
terested in the subject of the action involved. 

It is a little difficult to understand just what is meant 
by the term ** subject of the action " when applied to an 
action which, under the old system of pleading, would be 
an action of debt. It was, however, defined by Peckham, 
J., in the case of Chapman v. Forbes (mpra)^ as *^ The 
subject of the action is to obtain payment of the debt due 
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plaintiff from defendants/' And the Court cites with ap- 
proval the decision of Webster v. Bond (9 Hufiy 487), and 
states that that case held ^^ that a person bringing a legal 
action cannot be compelled to sue any person except such 
as he may elect to sue.'' If this definition of the meaning 
of the term ^^ subject of the action " at law is correct, 
namely, that it is the right of the plaintiff to obtain pay- 
ment of the debt due from defendants, then it seems to 
me clear that this respondent has no interest in the sub- 
ject of this action ; in fact, his interest would be advanced 
by the plaintiff's obtaining the payment of its claim from 
the defendants rather than by a resort to the fund or 
property in his possession. 

The case of H. B. Construction Co. v. N. Y. C. & H. 
R. R. R. Co. (145 N. Y. 890) was an action foreclosing a 
mechanic's lien, and was decided expressly upon the 
ground that a case arising under the Mechanic's Lien law, 
*^ is an action peculiar to itself and one in which we think 
it proper that the contractor be brought in where the 
plaintiff's cause of action depends upon the payments made 
by the owner to the contractor before they were due under 
the terms of the contract. The existence of the fund upon 
which the plaintiff depends for its cause of action thus 
depends upon and arises out of the very subject-matter of 
the contracts and pa3rments under them, and in such case 
we think it but fair that the litigation should be ended on 
that subject in one action." There was nothing said in 
this case as to what was the ^* subject " of an action at law 
for the recovery of money only ; and the Court, in com- 
menting on the case of Chapman v. Forbes (jupra)^ said 
that it was there held ^^ that in an action at law, pure and 
simple, a plaintiff could not be compelled to bring in 
other parties where the determination of the subject^nat- 
ter involved in the action itself could be completely had 
between the original parties and where the judgment in 
that action would form no obstacle to any claim whick a 
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tkird pftrty might theitafter make against the deimdant 
ID that aetioii.** It seems to me that this is exaotly that 
case. The judgment in this action will form no ohstaeW 
to any claim that a third party, namely, this respondent, 
may heiealter make against these defendants. Whatever 
right the plaintiff may have against the original defend* 
ants in this action will not expose these defendants to any 
claim by the respimdent against them, the respondent 
being simply a trustee for the benefit of the original de- 
fendants* creditors. 

The construction of this section claimed by the re- 
spondent would open the door to allow any creditor of the 
original defendants or any person who would have an in* 
terest in reducing the amount of the defendants' indebted* 
aess, to be made a party to the action. I do not think 
that the Legislature could have had such an intention. 

I think, therefore, that the order appealed from should 
be reversed, with ten dollars costs and disbuisements, and 
the motion denied, with ten dollars costs. 

Yak Bbukt, P. J., concurs. 



SARAH LAZARUS et al. v. BERNHARD J.LUDWIG^ 

SimSBliB COtTBT, AFPELLATB TsBM, FifiST Dhpariv 

MSMT, May, 1896. 
§ 8058 

JuMo^B Tttwm en cfppea^timefarfllina. 

BeoMta aiM of ths CkKle of avU Pirooediire, providiag that 

of libe Pmos must, after tea aad withia ihiit^ dii^Sk from ihs 
serao^ of a notice of appeal and the paifment of the co^tp and 
fees, make hia retam to the AppeUate Court, la npt to be oon- 
stnied aa f oibidding hfan to make his return within ton diifa. 
a BtateSa dtreols eeftaUi ptooeedinga to be done fta a eealaia 
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w»3% or at a certain time, and the fonn or period does not ap- 
pear eeaeptial to the judicial mind, the law will be regarded aa 
directory, and tiie proceeding! nnder it will be held valid, though 
the iwramand of the etatate as to f ona and time has not been 
■trid^ obejed ; the time and manner not being of the essence 
of the thing required to be done. 
(Bedded Mag, 1896.) 

MotkMi hy respondent to strike cause from calendar. 

TTm. Strau89f for motion. 
N. S* Speneer^ opposed. 

By ths Court. — Section 8058 of the Code provides 
that the Justice must, after ten and within thirty days 
from the service of the notice of appeal and the payment 
of the costs and fees, make his return to the Appellate 
Court. The return herein having been made within ten 
days from the service of the notice of appeal, the respond- 
ent claims it was prematurely filed, for the appellant was 
thus enabled to get the cause on the calendar for hearing 
at the May term, whereas if the Justice had filed his re- 
turn after the ten days the cause could not have been so 
placed upon the calendar. 

We find nothing in the statute which prevents the Ju&* 
tice from filing his return as soon after the service of the 
notice of appeal upon him as he desires. He is under no 
obligation to do so, for the statute does not require him to 
file the same within ten days ; but it is not to be implied 
from this that he is forbidden to do it. The claim has 
never been made that a return filed after the thirty days 
dqprivea the Court of the right of hearing the appeal, or 
subjects either party to any penalty other than that of in- 
oonvenienee caused by the delay. Delays in the adminis- 
tmtioii of justice are not to be encouraged, and as the Jus- 
tice is bound to make a return we see no reason why he 
may not make it as soon as he pleiasee, ptovided he offends 
no statute, and none has been infringed in this instance. 
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^^ In general it may be laid down as a rale, that when 
a statute directs certain proceedings to be done in a certain 
waj, or at a certain time, and the form, or period, does not 
appear essential to the jadicial mind, the law will be re- 
garded as directoij, and the proceedings under it will *be 
held valid, though the command of the statute as to form 
and time has not been strictly obeyed ; the time and man- 
ner not being of the essence of the thing required to be 
done " {Potter* 9 Dwarris an Statutes^ p. 226, citing numer- 
ous illustrations). The Court of Appeals applied the 
role in the Matter of the Public School, etc. (47 N. K, at 
p. 561), reiterating the language of Lord MansfieM in 
King V. Londale (2 Burr. 447) : ^^ There is a known dis- 
tinction between circumstances which are of the essence of 
a thing required to be done by an act of Parliament and 
clauses merely directory. The precise time in many cases 
is not of the essence.^' Statutes are directory where they 
relate to some immaterial matter, where a compliance is 
matter of convenience rather than of substance (People v. 
Schermerhom, 19 Barb. 558). 

As to the application of the principle to courts of infe- 
rior jurisdiction, the Court of Appeals (in re Empire City 
Bank, 18 N. F., at p. 220) has said : «' But if the proceed- 
ings should be regarded as not taking place in a court of 
general jurisdiction, but should be assimilated to a special 
proceeding before an inferior magistratOi we still think 
the time fixed for the performance of intermediate steps, 
after jurisdiction had been once acquired, should be re- 
garded as directory merely, and that an omission to per- 
form one or more of them in time would not render the 
whole proceeding abortive.'* 

There is nothing in Moench v. Yung (18 Oiv. Pro. 269) 
or ZoUer v. Smith (45 Hun^ 819) which conflicts with these 
views. 

It follows that the motion must be denied. 

All concur. 
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BARBARA ELLENSOHN «. CARL HASELBACH, 

Jb., et al, 

SUPEBMB COUBT, SPECIAL TbbM, NbW YoBK CoUNTY, 

May, 1896. 
§§ 811, 3273. 

Security for costs— nan-residence of plaintiff. 

The Court has no power to require a non-resident plaintiff to unite 

with the sureties in an undertaking for oosts. 
(Decided May, 1896.) 

Isaac N. Mttler^ for plaintiff. 

Frank W. Arnold^ for defendants. 

Pbyob, J. — ^In compliance with a motion by defend- 
ants for security for costs on the ground of plaintiff's non* 
residence, it was ordered **that the plaintiff • . . file 
with the clerk of this Court an additional undertaking in 
the sum of five hundred dollars, to he executed hy the plaint- 
iff and two sureties," etc. An undertaking executed by 
two sureties, but not by the plaintiff, was duly furnished ; 
and because not executed by the plaintiff it was returned 
to her attorney. Thereupon this motion is made to dis- 
miss the complaint unless within thirty days an undertak- 
ing be given pursuant to the order requiring its execution 
by the plaintiff. 

The right to costs is the creature of statute, and they 
are not recoverable except pursuant to statutoiy provision 
(Fargo V, Helmer, 48 Hun^ 17). " Where a provision of 
this act requires a bond or undertaking, with sureties, to 
be given by or on behalf of a party or other person, he 
need not join with the sureties in the execution thereof 
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unless the provision requires him to execute the same *' 
(^Code^ § 811). By section 8278 an undertaking for costs 
^' must be executed to the defendant by one or more sure- 
ties/' and nothing in the Code exacts its execution by the 
plaintiff personally. Obviously, such an execution by the 
plaintiff would be superfluous, since already and inde- 
pendently of any express convention the plaintiff, if cast 
in the action, woold be responsible for costs (^Code^ § 8229). 
He is the principle debtor and the parties to the under- 
taking are his *^ sureties." 

Plainly, too, since it is the non-residence of the plaint- 
iff that gives the right to security for costs, an undertak- 
ing by su<)h non-resident would not answer the exigency 
of the occasion. The evident policy of the statute is to 
supplement the unavailable liability of a non-resident 
plaintiff by the accessible responsibility of a resident surely. 
Neither by the letter nor the reason of the law may the 
plaintiff be required to unite in the undertaking for costs. 

The provision in the order that the plaintiff execute 
the undertaking, being without authority in law, is a nul- 
lity, and as such is rightfully disregarded. 

Motion denied, with costs. 
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JOHN J. TRUEB akd JACOB HAFELFINOER p. 

NEW YORK ASBESTOS MANUFACTURINO 
00. 

SuPBESCB Court, SpisciAXi Tbrm, 1{bw Tobk Commr, 

April, 1896. 

§§ 446, 488, 546. 

JPemnrrar— ootMe o/ action oMoiw^/oM, though mat $o itated. 

If the interest of plaintiffs in a oauee of action be obvioiialy joint, 
upon demurrer it will not be deemed Beveral beoame not char- 
adericed in terms as j<^t. 

{Betided April, 1880.) 

Rudolph Loreck, for defendant. 
Read J. DUworth^ for plaintiffs. 

Prtor, J. — By demurrer the complaint is challenged 
for combining two causes of action which belong severally 
to the respective plaintiffs. 

As ^ tiieir cause of action " the plaintiffs allege that 
^ at the request of the defendant '* they rendered services 
^« reasonably worth the sum of 9848.60," '« which the de- 
fendant agreed to pay." 

A defect in a pleading, to be obnoxious to demurrer, 
must appear on the face of the pleading (Cbde, § 488). 
In respect of matters of form, a pleading must be liberally 
construed with a view to substantial justice between the 
parties (Clark v. Dillon, 94 N. Y. 370, 878) ; and must be 
deemed to allege what can be implied from its statements 
by a reasonable and fair intendment (Marie v. Gkurison, 
88 N. r. 14 ; Lorillard v. Clyde, 86 N. T. 884 ; Milliken 
V. Telegraph Co., 110 K Y. 408 ; Sanders v. Soulter, 120 
jr. r. 198). 
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Is it apparent, on the face of the complaint, that it 
unites causes of action attaching severally to each of the 
plaintiffs ? In terms the ayerment is of a single request 
to the plaintiffs ; of one cause of action against both ; of 
a claim by plaintiffs of an integral sum of $848.60, and of 
a promise by the defendant to pay them that sum. A joint 
interest in the plaintiffs and a common right to relief is 
manifest beyond any decent pretense of misapprehension 
iCode, § 446). 

But, if the meaning of the complaint be susceptible of 
misconstruction, that sense must be accepted which sus- 
tains the pleading (cases 9upra). Possibly the complaint 
was open to a motion to make it more definite and certain 
(^Oode^ § 546) ; but it must stand against a demurrer, else 
the treacherous technicalities of common-law pleading are 
as prevalent as before the reformed procedure. 

Demurrer overruled, with leave to answer on payment 
of costs. 



AGNES K. M. MULLIGAN v. LOUISE M. H. CAN- 
NON, AS ExBCUTEix, ETC., OF NEWTON CANNON, 
Deceased. 

Supreme Court, New York County, May, 1896. 

§ 2718. 

Beferenee of 6laim against decedenVa estate— plaintiff entitled to diS" 

bursements, though not to costs. 

In a proceeding to acquire title to real property an expert employed 
by the attorney for the owner of the property to testify as to its 
Talue must look to the owner for her compensation, and can- 
not hold the attorney of whose agency she was aware. 

On reference of a claim against a decedent's estate* the plaintiff, if 
successful, is entitled to recover the fees of the referee and wit- 
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neeses and other necessary disbursements, but where the claim 
has not been unreasonably resisted or neglected by the defend- 
ant, cannot recover costs. 
(Decided May, 1896.) 

Reference of a claim, against a decedent's estate under 
section 2718 of the Code. 

Mortimer (7. Addome^ for plaintiff. 

Smest SaUj for defendant. 

James W. Hawes, Referee. — This is a reference nnder 
section 2718 of the Code of Civil Procedure. It is not 
disputed that in 1892 a proceeding was pending in this 
Court entitled ^* In the matter of Acquiring Title to Tre- 
mont Avenue, from Aqueduct Avenue to Boston Road, 
in the Twenty-fourth Ward of the City of New York ; " 
that, a preliminary report having been made, Thomas S* 
Bassford, Esq., an attorney of this Court, was retained by 
Newton Cannon, then living, who was the owner of certain 
premises affected by the proceeding, and was dissatisfied 
with the amonnt awarded him, to appear therein and en- 
deavor to secure an increase of the award ; that said Bass* 
ford employed the plaintiff, then Agnes K. Murphy, a real 
estate agent and expert, to give expert testimony as to 
the value of the land taken in said proceeding belonging 
to said Cannon, and that on or about the 7th day of April, 
1892, she appeared before the commissioners and gave 
such testimony upon the examintion of said Bassford, and 
that said Cannon was present upon the occasion and gave 
testimony in his own behalf. Nor is there any dispute 
that the reasonable value of the services so rendered is 
9100 ; nor that, at the time of her employment, the plaint- 
iff knew that said Bassford was the attorney in said pro- 
ceeding of said Newton Cannon. 

The only defense urged upon the submission of the 
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case is, that Mr. Bassford waa employed by Cannon under 
a special retainer, by the terms of which the attorney was 
responsible for all disbursements, and that, at the time of 
her employment, the plaintiff had notice of that fact. It 
is a well-settled rule of the common law that where one 
person contracts as the agent of another, and the fact of 
his agency is known to the peraon with whom he contracts, 
the principal alone, and not the agent, is responsible. The 
rule is directly applicable to the case of attorney and client. 
The attorney cannot be held personally liable unless upon 
an express promise to that effect, proof of circumstances 
from which such promise may be justly inferred, or notice 
to the third party of lack of authority in the attorney 
( Judson V. Gray, 11 N. T. 408 ; Bonynge v. Field, 81 N. 
Y. 169 ; Cavell v. Hart, 14 Hun, 252 ; Packard v. Stephani, 
SB Hun, 197). 

There can be no doubt of the authority of an attorney, 
in the conduct and management of his client's case, to 
make such necessary and proper disbursements as the case 
shall require. This authority is implied merely from the 
rolation between attorney and client, from which a request 
on the part of the latter would be presumed (Poland v. 
Dayton, 20 W. Dig. 69 ; Harry v. Hilton, 11 Daly, 282 ; 
Palen v. Starr, 7 Hun, 422 ; Moulton v. Bowker, 116 Mass. 
37 ; Weisse v. New Orleans, 10 La. Ann. 46 ; Williamson- 
Stewart Paper Co. v. Bobyshell, 14 Mo. App. 684 ; Pack- 
ard V. Stephani, supra'). The cases cited cover the fees of 
referees, stenographers and expert witnesses, the services 
of a bookkeeper in examining partnership books, the 
printing of briefs, though not required by rule of Court, 
and similar disbursements. 

There can be no doubt of the authority of an attorney 
in a proceeding relating to the value of real estate to bind 
his client by the employrnent of a witness expert in such 
values. *^ In all cases where the principals seek exemption 
upon the ground that the credit was exclusively given to 
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tlieir agent tiiis should clearly appear, and diey haTS the 
affirmatiye to show it, the natural presumption being, in all 
eases, that credit is given to the principal rather than to the 
agent. It is sufficient to say upon this branch of the caae 
that there is no conclusiye evidence that the credit was 
given by the vendors exclusively to tilie agent, and that 
they intended to look to him solely for their pay. It is 
true that upon the ledger and daybook of the vendon the 
articles were charged to Shall ; and while this furnished 
strong evidence that they were furnished upon his <»edit, 
it does not show it conclusively *' (Meeker v. Claghom, 44 
jyi F. 849, 852). To the same effect are Butler v. Even- 
ing Mail Ass'n (61 JVl F. 684, reversing 84 Superior Ct. 
58), Foster v. Persch (68 N. Y. 400). ^ The plaintiff 
Thornton had the right to assume, unless in some manner 
advised to the contrary, that the attorney who employed 
him had the authority which his relation as such to his 
clients imported. And his right of action against them 
was not affected by any secret or confidential instructions 
given by them to him qualifying his actions ** (Thornton 
V. TutUe, 7 St. R. 801, 808). 

It does not appear that there is any difference in the 
relation between attorney and client when acting in an 
ordinary suit and when acting in a statutory proceeding 
(People t;. Coleman, 41 JETun, 307 ; Home Insurance Co. v. 
Smith, 28 Hun, 296 ; Gates v. De la Mare, 142 K F. 807). 
The plaintiff having been employed by Mr. Bassford, then 
he was, to her knowledge, acting as attorney for defend- 
ant's testator. The bui*den rested upon the defendant to 
show either an agreement by which the plaintiff restricted 
herself to the personal responsibility of Mr. Bassford, or 
notice to her of the limitation of his authority. I am un- 
able to find that this burden has been discharged. 

Upon all the proofs in this case I cannot find that the 
payment of the plaintiff's claim has been unreasonably 
resisted or neglected by the defendant, and therefore do 
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not award costs. The plaintifF, howeyer, is entitled to le- 
ooyer the fees of the referee and witnesses, and other 
necessary disboisements ( Old Code^ section 817). While 
section 1 of chapter 245 of the Laws of 1880 repeals said 
section 817, subdivision 8 of section 8 of that chapter saves 
the right to disbnrBements (Larkins v. Maxon, 108 JIT. F. 
680 ; Erill v. Brownell, 40 JBien, 72). Chapter 686 of the 
Laws of 1898 repeals the provisions of the Revised Stat- 
utes referred to in said snbdivision 8, but substantiaUy re- 
enacts them in section 2718 of the Code of Civil Procedure. 
The last cited cases, therefore, continue authoritative. 

When an act repeals and substantially re-enacts a 
statute, the re-enacted statute is a continuation of the 
former, and there in no suspension ; and when one act is 
incorporated by reference in another the repeal of the 
earlier statute does not affect the situation, but the incor- 
porated parts remain in force (^Endlich on Statutes^ sees. 
490, 492 ; Flanders v. Town of Merrimack, 48 Wis. 667 ; 
Matter of Main Street, Sing Sing, 98 N. Y. 454). Section 
82 of the Statutory Construction law, while not in terms 
applicable, may therefore be cited as declaratory of the 
existing law. This view of the right to disbursements is 
borne out hy Outhouse v. Odell (84 iTim, 494). 
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BARBARA ELLENSOHN, Respondent, v. JOHN S. 

EETES et al^ Appellants. 

SUPBBMB COUBT, APPELLATE DIVISION, FiBST DePABT- 

MENT, JlTNE, 1896. 

§§ 17, 971. 

Jury trial in tgpdty miii-'^Tder granHngit appeaiabU^imU of time 

for makitng og^ieaiion. 

The rule of Court, requiring an application to frameiflBueeto be tried 
by a jury, in a case in which the party is not entitled of right to 
such a trial, to be made within ten days after i»ue joined, is im- 
perative, except where facts are shown to excuse neglect to Bipj^fy 
in season. 

An order granting a jury trial of issues in an equity suit is appeal- 
able. 

A suit involving the professional conduct of an attorney is i^pro- 
priately triable by a Judge without a jury. 

The character of the issues framed in the case at bar criticised. 

(Decided June, 1896.) 

Appeal from order settling issues to be tried before a 
jury. 

WtUiam B. Hbmbhwer and Edward 0. Perkine (of 
counsel), for appellants. 

Isaac N. MSUer^ for respondent. 

Inobaham, J. — Sec. 971 of the Code contemplates two 

methods bj which issues to be tried by a jury may be 

framed in an action where the party is not entitled as a 

matter of right to such a trial : one, where the application 

is made to the Court ; and the other, where the Court at 

the trial of its own motion desires the verdict of a jury to 

assist it in determining some question of fact at issue. 
28 
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Where the applicatioii is made by a party to have iflsues 
framed, rule 81 of the General Rules of Practice provides 
that notice of that application must be made within ten days 
after issue joined. The object of this rule is apparent. It 
is to prevent, upon the eve of the trial, where the parties 
have pvepared for trial at Special Term, an application to 
frame issues to be tried by a jury, thereby causing the 
delay and additional expense incident to such a trial. 

Where a party has allowed more than ten days to elapse 
before giving notice of the application, the Court undoubtr 
edly has power, upon proper facts, to open the default, and 
allow the application to be made ; but facts must be shown 
to excuse the neglect to apply within the time prescribed 
by the rule. 

By sec. 17 of the Code, the General Rules of Practice 
are made binding upon all the Courts of the State, and all 
Judges and Justices thereof, except the Court for the trial 
of Impeachments and the Court of Appeals ; and the rules 
made as provided for by this section have the force of a 
statute and are binding upon the Court below. 

This motion was made on March 7, 1896, and the mov- 
ing affidavits show that issue was joined in the action on 
January S, 1896 ; thus much more than ten days elapsed 
from the time that issue was joined and the service of the 
notice of the application. 

Rule 81 of the General Rules of Practice was called 
to the attention of the Court by the affidavit in opposition 
to the motion, and the Court proceeded to grant the 
motion without a suggestion of any reason why it had not 
been made in time, and without tiie slightest excuse for 
the delay or ground for opening the default. For this 
reason, if for no other, we think the order was improperly 
Slide. 

There can be no doubt but that this order is appealable 
to the Appellate Division. While it is true that tiie api»li> 
oation was addressed to the discretion of the Courts still it 
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was to the Supreme Courts and the Appellate Divisioa 
is as much a part of the Supreme Court as the Special 
Term at which the application was made. 

Much confusion has arisen because of the attempt to 
apply decisions of the Court of Appeals as to the appeal- 
ability of orders to that Court, to the question of the 
power of the Appellate Division to review orders of the 
Special Term, and cases which discuss the appealability 
of orders to the Court of Appeals have no relation to the 
power of this Court to review the orders of the Supreme 
Court. General power is given to the Appellate Division 
by section 1847 of the Code to review all orders of the 
Special and Trial Term of the Supreme Court where they 
affect a substantial right. We think the method of trial 
in an action affects a substantial right and that the order 
is clearly appealable. But upon the merits of this applica- 
tion we think no reason was shown to the Court below 
that would justify the Court in directing tliat any or all 
of these issues framed should be tried by a jury. The 
action is brought by the plaintiff as one of the next of kin 
or heirs at law of Antoine Ruppaner, deceased, to have a 
certain judgment entered in an action under sec. 2658a of 
the Code of Civil Procedure, whereby the validity of the 
last will and testament of the said Ruppaner was established 
and which it was alleged was procured collusively and in 
fraud of the plaintiff's rights,vacatedand cancelled of record 
as to this plaintiff. The complaint alleges that such action 
was brought on for trial in pursuance of an agreement 
between the then attorney for tliis plaintiff and the attorney 
for the executors of tlie deceased — ^that such action should 
be brought and should not be contested, in order to cut 
off the rights of this plaintiff, as the heir at law and next 
nt kin of the said decedent, to contest the validity <^ the 
said will ; that under such an agreement the said action 
oaae on for trial on the 20th day of April, 1888» and im 
mck wb&m. a verdict was recovered without any oppcvi- 
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tion on the part of the plaintiff's attorney, and that judg- 
ment upon such verdict was subsequently entered with the 
Clerk of the City and County of New York. We think 
that this was eminently an action to be tried by the Court 
rather than by a jury. 

Attome3rs at law are officers of the Court, and the 
proper performance of their duty to their clients is always 
watched with jealous care by the Court. Whether or not 
stipulations made by such attorneys as to the conduct of 
litigations before the Court are proper and within the power 
of the attorneys to make, are made in good faith and for 
the protection of the client, is peculiarly a question that 
the Court is able satisfactorily to determine ; and to submit 
such a question to the jury would often subject the party 
to an action who had relied upon the judgment of the 
Court based upon such consents, and whose rights have 
been adjudicated by such judgment, to great injustice. 

There is no suggestion or any reason why a trial by a 
jury is necessary, except that the plaintff's attorney says 
that in his judgment the issues of fact should be tried by 
a jury. It is only necessaiy to say that our judgment 
is not in accordance with that of the attorneys of 'the 
plaintiff. 

It is proper that we should call attention to the issues 
as framed in this case, to emphatically condemn the prac- 
tice of submitting such issues to a jury in any case. The 
Court has settled twenty-two issues. The most of them 
are entirely immaterial in the determination of any ques- 
tion at issue in the case, and those which are material 
would be simply evidential facts which, if found in favor 
of the plaintiff, could only be) considered upon the one 
main question at issue. Many of the issues are so framed 
as to make it almost impossible for a jury to intelligently 
pass upon them ; and in general they are misleading and 
improper and could not fail to produce upon the trial great 
confusion. The answers of the jury to these questions) or 
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most of them, would aid the Court very little in the final 
judgment to be entered. 

The order appealed from should therefore be reversed, 
with ten dollars costs and disbursementSt and the motion 
I denied, with ten dollars costs. 



All concur. 



In the Matter of the Judicial Settlement of the 
AocoxTNT OF JAMES T. HORN, as Tbxjstee of the 
Textst Created by the Will of BENJAMIN T. 
HORN, Deceased. 

ISttpreme Court, Appellate Division, First Depart- 
ment, June, 1896. 

§§ 2600, 2601, 2743, 2812. 

BwrrogtMs power to detain share of bentffieiariee^iabiUty of turety 
released under % 9600 of the Code--^ 3748 and 2813, Code of 
CivU Procedure construed, 

A surety on an official bond released under sections 3600 and 2601 of 
the Code of Civil Procedure is liable only for a breach proven to 
have occurred during the actual period of his suretyship. 

Section 3748 of Code is mandatory, and when an account shows a 
fund ready for distribution, tiie Surrogate must direct payment. 
The qualified power to retain temporarily under section 8813 
must be based on aclaim of title to a distributive share or a lien 
upon it. 

{Decided June, 1896.) 

Appeals from decree of Surrogate settling tni8tee*s ao- 
eoant and directing distribution. 

Robert J. Mahon^ for appellant. 
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In the Mftfeter of Janes T. Horn. 
QiXbert W. BRnor^ for respondent. 

Pattbbsok, J. — The Surrogate of New Tork Coanty 
made a decree in this matter settling an account of James 
T. Horn, a substituted testamentary trustee. It declaied 
that the account ^^ is judicially settled and allowed as filed 
and adjusted.'* It directed that one-fifth of the amount 
in the trustee's hands for distribution be paid to J. Albert 
Horn as his distributiye share, another fifth to Mary C. 
James, as her distributive share, one-tenth to the guardian 
of Viola Hall, an infant, and another tenth to the guardian 
of Beatrice Horn, an infant, as their respective shares. It 
was also stated in the decree, in substance, that one other 
fifth under the will of the testator, Benjamin T. Horn, be- 
longed to James T. Horn and the remaining fifth to Isa- 
bella M. Dewey, but it was held that these shares should 
not be paid over. It appeared in the proceeding upon the 
accounting that James T. Horn and Isabella M. Dewey 
were sureties upon a bond which had been given by one 
August Eohn, the immediate predecessor as trustee of 
James T. Horn. It further appeared that Kohn was ap- 
pointed trustee on the 26th of May, 1887, and remained 
such until his death on April 3d, 1895, and that at the 
time of his death he was indebted to the trust in the 
amount of 989, 578, which amount it is claimed is prima 
fadt shown to have been misappropriated by Kohn. James 
T. Horn remained upon the bond of Kohn as his surety 
from May 26th to September 8th, 1887, when he was re- 
leased from liability on such bond for any future delin- 
quency of the trustee, but Mrs. Dewey has continued to be 
a surety on Kohn's bond to the present time. When James 
T. Horn was released as surety, one Lewis Appell was 
substituted in his place. It is also shown in the proceed- 
ing that Kohn's estate is insolvent, and that by reason of 
his misappropriation there is an apparent loss of the estate 
of about $40,000. Appell's estate is also said to be insolv- 
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e&t. The amount ready for distribution on the present 
accounting, minus deductions allowed, is about $26,000. 
In the decree made by the Surrogate in this proceeding i& 
a provision as follows : ^* And it appearing to this Court 
that neither the said James T. Horn nor the said Isabella 
M. Dewey, as such sureties respectiyely, nor the estate of 
said Lewis Appell, the deceased surety, have made good 
the deficiency or loss of trust funds on the part of their 
principal, said August Kohn, deceased, nor reimbursed the 
estate for the amount thereof ; that the actual amount for 
which each or all of said sureties may be liable by reason 
thereof is undetermined, and until such liability, if any, is 
fixed and determined, and such sums or amounts as they 
seyerally may be liable for shall be paid over and placed 
to the credit of the trust and added to the amount now in 
the hands of James T. Horii, as such trustee, the full 
amount of said trust fund applicable for distribution can- 
not be ascertained or determined, and that while such lia- 
bility of said James T. Horn and Isabella M. Dewey re- 
mains as a claim in favor of said estate, unadjusted and 
undetermined, it is impossible to state as a matter of fact 
that the said James T. Horn and the said Isabella M* 
Dewey have any present right to any distributive part, 
share or interest in said trust fund; and, therefore, it is 
hereby further ordered that the said James T. Horn retain 
in Mb hands as such trustee as aforesaid, the share of said 
James T. Horn and Isabella M. Dewey, or her alleged as- 
signee, George H. Winters, until such liability, if any, of 
said sureties shall be fixed and determined, and such sum 
or sums as they severally may be liable for shall be paid 
over and placed to the credit of said trust, and be added 
to the amount so remaining is his hands as such trustee^ 
and until the further order of this Court in the premises." 
James T. Horn and Isabella M. Dewey (whose share 
was assigned to Oeorge H. Winters) and Oeorge H* Win- 
ters filed exceptions to that part of the decree of the Sur* 
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rogate from which the foregoing extract has been taken ; 
and the question raised, by their appeals in the first place, 
is as to the right and authority of the Surrogate to im- 
pound the shares of James T. Horn and Isabella M. 
Dewey, so that those specific shares may be subjected, if it 
becomes necessary in the future, to any judgment which 
may be recovered against the sureties on Kohn's bond. 
So far as James T. Horn is concerned, we do not see how 
in any aspect of the question his share can be made liable. 
He was surety for Kohn only for a period of about four 
months, that is to say, from the end of May to September, 
1887. The condition of the bond upon which he was 
surety provided for the faithful discharge by August Kohn 
of the trust reposed in him as a successor trustee under 
the will of Benjamin T. Horn, and for his obedience to all 
lawful decrees and orders of the Surrogate of the Counly 
of New York touching the administration of the estate 
committed to him. There is nothing whatever in the 
proofs before the Surrogate which indicates in any way 
that intermediate the date of the bond upon which James 
T. Horn became surety and the date of the order by which 
he was discharged as surety and another person substi- 
tuted in his place, there was any act of infidelity of Kohn 
to his trust committed, or that there was any decree or 
order of the Surrogate's Court made directing Kohn to do 
anything, or that there has been any breach whatever of the 
condition of the bond. All that is shown is that within 
that period of time Kohn received assets of the trust, but 
there is nothing whatever to indicate that he did not have 
those assets in his possession intact on the day that James 
T. Horn was released from his suret3rship, and when he 
was thus released his relation to the subject terminated : 
there was no longer any obligation of his outstanding ex- 
cept for delinquencies of the trustee shown to have taken 
place while his bond was current and operative. We are, 
therefore, of the opinion that so far as his share is con- 
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cemed, at all events, there was no justification for the 
order which the Surrogate made ohstructing his right to 
the immediate possession and use of that share. But fur- 
ther than this, we are of the opinion that there was no 
power in the Surrogate's Court to make that provision of 
the decree which puts a restraint upon the distribution of 
any of the shares until an action may be framed, tried and 
determined as to the liability of the sureties upon Kohn's 
bond. The Surrogate's Court has no jurisdiction to try 
claims, but it has a qualified power on the settlement of 
the accounts of a testamentary trustee to retain possession 
of distributive shares until the Courts having jurisdiction 
may determine controversies respecting such shares. The 
provision of section 2743 of tiie Code with reference to 
the distribution of estates after the accounting of a trustee 
is a mandatory provision ; it enacts that when the account 
is judicially settled and any part of the estate remains and 
is ready to be distributed, the decree must direct the pay- 
ment and distribution thereof to the persons so entitled ac- 
cording to their respective rights. That portion of the estate 
of the testator accounted for in this proceeding was ready 
for distribution and is partially distributed by the terms 
of the decree ; but as limiting the mandatory provision of 
section 2743, section 2812 of the Code of Civil Procedure 
provides that upon the judicial settlement of the account 
of the testamentary trustee, a controversy which arises 
respecting the right of a party to share in the money, or 
other personal property to be paid, distributed or delivered 
over, must be determined in the same manner as other 
controversies are determined, and if any such controversy 
remains undetermined when all other questions upon 
which distribution of the funds depends are disposed of, 
the decree must direct that a sum sufficient to satisfy the 
claim in controversy, or the proportion to which it is en- 
titled, be retained in the hands of the accounting party or 
deposited in a Court depository subject to the Sun*ogate's 
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order. It is under the supposed authority or permission 
of this section 2812 chat the provision of the Surrogate's 
decree appealed from was made. This section confers the 
only authority the Surrogate possesses with reference to 
the detention from the distributee of his share, and it ex- 
pressly refers to the retention of the share in order that 
Courts of competent jurisdiction may determine the valid- 
ity of claims or rights asserted against the money re- 
tained. That which must be the subject of the contro- 
versy within the meaning of section 2812 is the specific 
«hare of the money or the property detained — there must 
be a claim to or lien upon the share as such. It is not the 
meaning or proper interpretation of this section, that power 
is conferred upon the Surh>gate to withhold from a dis- 
tributee the share to which he is entitled until a question 
of his liability upon some instrument or obligation not af- 
fecting the right or title to that share may be determined. 
The beneficiaries of this trust do not possess any lien upon 
and have no claim or right to the shares of James T. Horn 
or Mrs. Dewey. There is, therefore, no controversy ex- 
isting respecting the distribution of the shares. Neither 
of the sureties has been guilty of any wrong or any fraud 
which should deprive them of their shares, or which would 
require the application of those shares to make good any 
devastavit committed by them, or either of them; and 
they are only secondarily liable upon a sealed instrument 
to be enforced at common law by an action in which they 
are entitled to set up any defenses that may exist, and 
that they have such defenses is foreshadowed in the proofs. 
There is no general authority in the Surrogate to arrest 
their shares, and the facts shown in this record do not pre- 
sent a case of any dispute or controversy arising as to the 
ownership, title to, or right to receive the distributive 
shares of the appellants. If reasons exist which require 
the impounding the shares of James T. Horn and Mis. 
Dewey, that object may be accomplished in a proper suit 
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in a proper tribunal, but it is not for the Surrogate, upon 
the theory of a general adjustment of possible equities, to 
exercise a jurisdiction which does not pertain to him and 
which can alone be exercised by a Court of equity. 

The decree of the Surrogate should be reversed in so 
far as the provision we have considered is concerned, and 
the decree should be modified by directing that the 
amount found ready for distribution, minus charges and 
reserved fund, as stated in the decree, be paid over in 
accordance with the interests of the parties as settled by 
the decree, that is to say, one-fifth to James T. Horn ; 
one-fifth to J. Albert Horn ; one-fifth to Mrs. Dewey, or 
Winters, her assignee ; one-fifth to Mary C. James ; one- 
tenth to the guardian of Viola Horn, and one-tenth to the 
guardian of Beatrice Horn ; or if no such guardians are 
appointed, that *such tenths be deposited with the Cham- 
berlain of the City of New York. Costs of these appeals 
and costs in the Surrogate's Court are allowed to the 
appellants, to be paid out of the fund. 

RuMSBT, Williams and Ikgraham, JJ., concur. 
Vak Bbxjkt, p. J., concurs in result. 



In re DeLONG. 

SlTPBEMB COUBT, SPECIAL TeBM, NbW YoBK CoUNTY, 

April, 1896. 
§§ 1356, 1857. 

Stay granted pending appeal from order adjudging defendant guilty 

of contempt, 

A proceeding to punish for an aUeged criminal contempt originat- 
ing in the yiolation of an order granted in a civil action is a ciril 
special proceeding within the meaning of the Ckxie of Civil Pro- 
oednre (aeotions 1856, 1867), and an order therein finding the 
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ptttj' proceeded .agBinet guilty; and impoaiiig a pnnifthment, is 
reviewa Me npon H'P^ • *>^ applicatian there Care for a ataj of 
prooeedingn pending an appeal from aaid order will be granted. 



4pra, 18M.) 

Application for stay of proceedings pending an appeal 
from an order adjudging the applicant gnilty of contempt. 

Stem ^ ILuMhmart^ for plaintiflfs. 

Webmort f Jennet^ for Oscar A. DeLong. 

Lawbekcb, J. — ^This is an application made on be» 
balf of Oscar A. DeLong for a stay of proceedings pend* 
ing an appeal from an order made at Special Term, ad- 
judging him guilty of contempt in having violated the 
injunction contained in the decree in the action of Frank 
E. DeLong against The DeLong Hook & Eye Company. 
It is objected that the order is not appealable because it is 
not a final order. It was, however, held in The People 
ex reL Negus v. Dwyer (90 J\r. F. 402), that a proceeding 
to punish for an alleged criminal contempt, originating in 
the violation of an order granted in a civil action is a civil 
special proceeding within the meaning of the Code of 
Civil Procedure (sections 1356-T), and that an order 
therein finding the party proceeded against guilty, and 
imposing a punishment, is reviewable upon appeal. It 
would seem, from that decision, that the contention that 
the order in question is not appealable cannot be sustained. 
The order appealed from imposed a fine, and directed a 
reference to ascertain the loss and damage which the 
plaintiffs have sustained by reason of the misconduct of 
the appellant, together with the costs and expenses of the 
proceeding to punish him for contempt, and that the 
referee should report the proof taken by him to the Court, 
together with his opinion thereon, and that on the coming 
in and confirmation of said report the amount of the 
plaintiffs' damage, and their costs and expenses, should 
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be fixed and determined by the C!ourt. The order farther 
provided that the said DeLong should be fined the baid 
sum of money so fixed and determined, as and for damages 
and costs aforesaid for his misconduct, and that he pay 
the same to the plaintiffs and stand commitited to the 
jail for the City and County of New York until the said 
fine shall be paid. I think the defendant should be al- 
lowed a reasonable stay in which to prosecute his appeal, 
and shall therefore direct, if he will stipulate positiyely 
to argue the appeal at the May term of the Appellate 
Division, that such a stay be granted. Settle order on 
one day's notice. 



JAMES CREMINS v. EAST LAKE WOOLEN CO. 

SUPBEMB COUBT, SPECIAL TeBM, NeW YoBK CoUNTY, 

April, 1896. 
§ 1780. 

AtUuihmentnHiffidavit setting up jurMietional faeU cannot be filed 

nunc pro tunc. 

Where an attachment has been granted against a foreign corporation 
and the affidaTits upon which it was granted did not show either 
that the plaintiff was a resident of the State or that the cause of 
action accrued within the State, and said attachment was set 
aside for want of jurisdiction on motion of a subsequent lienor, 
a motion for leave to file an additional affidavit nunc pro tunc 
setting forth the residence of the plaintiff will not be granted. 

{Decided April, 1896.) 

Motion for leave to file an affidavit nunc pro tune in 
support of an attachment previously granted and set aside. 

J. Edward AchUy^ for plaintiff and motion. 
Blvmentitiel <t Hirech^ opposed. 
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Lawbsnob, J. — ^Thifl is a motion made on behalf of 
the plaintiff for leave to file an affidavit nune pro time 
showing that the plaintiff was a resident of this State at 
the time the attachment issued herein was granted. It 
appears that the attachment was granted against a foreign 
corporation, and that the affidavits upon which it was 
granted did not show that the plaintiff was either a resi- 
dent of the State, or that the cause of action accrued within 
the State. Under such circumstances it would appear 
that the Court had no jurisdiction ( Code of Civ. Pro. sec. 
1780; Ladenburg v. Com. Bank of Newfoundland, 87 
Hun^ 274 ; Adler v. The Order, etc., of Baltimore, 28 Ahb. 
233). It appears that a motion was made before Mr. 
Justice Tbuax on behalf of Aaron M. Klaw, a subsequent 
lienor, to vacate the attachment on the ground that the 
Court had acquired no jurisdiction, and that such motion 
was granted. The application before me is for leave to 
file an additional affidavit nune pro tunc setting forth the 
residence of the plaintiff in this State. The authorities 
up to this time have been uniform to the effect that such 
a motion could not be granted (see cases mipra), and I do 
not find that the cases which are relied upon by the plaint- 
iff in support of this motion are in point. The case of 
Sulzbacher v. Cawthra (reported 36 JV. Y. Supp. 78), re- 
cently affirmed in the Court of Appeals, is not in point, 
for the reason that there all the jurisdictional facts neces- 
sary for the granting of the attachment appeared fully in 
the attachment papers, and the application was made not 
to vacate the attachment, but to reduce it to a certain 
amount, because it was plain that the affidavits were not 
complete enough to warrant the Court in granting the 
attachment for the amount for which it was granted. 
Here there is no attachment to amend, because it has 
already been vacated by the order of Mr. Justice Tbuax, 
and to grant it would be in effect to sustain an appeal 
from one Special Term judge to another. Ordered accord- 
ii^gly ; 9100 costs of motion. Settle order on notice. 
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THE PEOPLE ex rel. PHILIP E. MILLER, Respond- 
ent, V. FREDERICK W. WURSTER, Coiocissionibb 
OF THE FntE Depabtment of the City of Brook- 
LTN, Appellant. 

CouBT OF Appeals, Jxtne, 1896. 

§§ 2188. 

CerHorari-^iXMee must be heard upon the writ and return^ 

Under section 2188 of the Code of Ciyil Pzooednre, providing that in 
certiorari proceedings the cause " must be heard upon the writ 
and return, and the papers upon which the writ was granted,** 
the Court is not at liberty to look beyond the return and consider 
the facts stated in the petition and accompanying papers, unless 
the return is an admission of those facts or an equivalent of an 
admission. The fact that the return is silent as to the allega- 
tions contained in the petition and accompanying papers will 
not justify the Ck>urt in assuming that such allegations are tmei 

{Decided June, 1896.) 

Appeal from an order of the General Term of the 
Second Department, which reversed and annulled the action 
of the Commissioner of the Fire Department of the City 
of Brooklyn, in removing the relator from membership in 
the Fire Department. 

The relator sets forth in his petition for a writ of e«r- 
tiorari his appointment in 1890 as a member of the Fire 
Department of the City of Brooklyn ; that on the 8th day 
of January, 1895, the Commissioner of the Fire Depart- 
ment irregularly, illegally and without cause removed him 
from such department ; that he was charged on January 
Sd, 1895, with having been intoxicated, and that he was 
found guilty upon said charge before the said commissioner, 
notwithstanding his plea of not guilty, and that the evi- 
dence fails to support the charge ; that on December 80th, 
1894, January 1st and January 8d, 1895, he was charged 
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with absence without leave from his company's quaii^eis, 
and a trial being heard thereupon, he was found guilty ; 
that at the hearing on said charges he admitted his absence 
at the times alleged, and stated to the commissioner that said 
absences were caused by reason of his sickness and his in- 
ability to perform duty at the times specified in said charges. 
The petition then goes on to narrate, at some length, that 
between the SOth day of December, 1894, and January 3d, 
1895, and at the times when he was absent from quarters 
without leave, that he had been attacked by bodily ^pains 
and dizziness : that he had unsuccessfully endeavored to 
procure the attendance of the Fire Department surgeon ; 
that he had informed the assistant foreman of his company 
of the refusal of the surgeon to examine or prescribe for 
him ; that on January 3d, having partially recovered, he 
reported to his company's quarters and continued to dis- 
charge his duties until his dismissal. Accompanying the 
relator's petition was an affidavit by his wife, tending to 
corroborate the petition with respect to the facts alleged 
therein as to the relator's illness and failure to procure the 
attendance of the surgeon. The writ of certiorari recited 
the allegations contained in the relator's petition and com- 
manded the i-espondent, the fire commissioner, to certify 
and return under his hand, ^^ all the proceedings had touch- 
ing the removal and dismissal of said Philip E. Miller 
from said Fire Department ; the charges preferred against 
him on the Slst day of December, 1894, and January Ist 
and Sd, 1895, together with all the testimony taken at the 
hearing on said charges on the 8th day of January, 1896» 
and all statements made at said hearing by petitioner." 

In obedience to the writ, the respondent made a return, 
which purported to contain all the proceedings and other' 
matters specified in and required by the writ. The return 
was made up of the four specific charges of absence with-: 
out leave, with specific copies of date and length of absence, 
and one charge of intoxication, with specifications of date 
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and oircumstsmces. It contained the record of the hearing 
before the respondent, as commissioner, on Janoary 8, 1896, 
and the sworn testimony taken at the trial ; from which it 
appeared that the relator was examined at the hearing 
and, upon being interrogated as to bow he pleaded to each 
of the charges, answered *^ guilty,'^ except as to the charge 
of intoxication ; as to which he pleaded ^^ not guilty .*' 
No testimony by him appears in the record other than what 
has been stated. The foreman and assistant foreman testi* 
fied before the comnussioner, and their testimony went to 
prove the absences without leave of the relator; but the 
foreman testified that the relator was not, at the time 
when so charged, under the influence of liquor. The rec- 
ord then contains the statement that, ^ after hearing the 
above testimony, the commissioner adjudged Philip E. 
Miller guilty of being absent without leave from the proper 
authority, as charged, and pronounced the sentence that he 
be dismissed from the department, to take effect immedi- 
ately. This sentence was pronounced in presence of the 
accused, who accepted the same and then left the room^'V 
An extract from the minutes of the Fire Department show- 
ing the past record of the relator was also appended to the 
return. At the end of the return the respondent certified 
as follows : ^* I certify that the above is a true copy of all 
the proceedings had before me concerning the dismissal of 
Philip £. Miller. F. W. Wurster, Commissioner. 



»» 



Joseph A. Burr^ for appellant. 

Edward F. G'Dwyer^ for respondent. 

Obay, J. — ^There does not appear to be any legal ground 
upon which the reversal by the General Term of the oooa- 
missioner's action, in dismissing the relator, can rest when 
the return of the respondent to the writ is considered, and 
it is evident that the Court, in determining as it did, was 
24 
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influenced by a consideration of the facts set forth in tfa& 
relator's petition. When we refer to the opinion delivered 
at the General Term we find that such is the fact, and that 
the Oeneral Term Justices considered, because the return 
of the respondent was silent as to the allegations of the 
relator's position, that those allegations must be considered 
and taken as a correct and truthful statement of the facts. 
The opinion states that the facta constituting the cause of 
the relator^s involuntaiy absences were fully set forth in 
the petition, and, influenced by that view of the case be- 
fore them, the learned Justices deemed that the conviction 
of the relator was illegal and unjust. I think that there 
has been quite a misapprehension on the part of the 
General Term Justices as to the nature and scope of the 
hearing which is to be had upon the writ and the return 
thereto. Section 2188 of the Code Civil of Procedure 
provides that the cause '^ must be heard upon the writ 
and return, and the papers upon which the writ waa 
granted." That, however, does not mean anything else 
than a specification of what the General Term must have 
before it at the time of the hearing and upon which it 
must base its decision. It does not mean that the Court 
is at liberty to look beyond the return and to consider the 
facts stated in the petition and accompanying papers ; 
unless the return made by the respondent should be an 
admission of those facts, or the equivalent of an admission. 
The object of the writ of certiorari ia that the Court shall 
have certified and returned to it the proceedings of the 
body, or officer, to whom the writ is directed, in order that 
it may consider the same and their regularity and legality, 
and thus determine as to whether the complaint made by 
the relator in respect thereto is borne out. If the return 
is defective, provision is made by section 2185 of the Code 
that a further return may be directed by the Court, and 
the relator would be at liberty, if the return was evasive, 
or not sufficiently full, to move the Court to compel a 
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fardier return (People ex rd. Press Pub. Co. v. Martin, 
142 N. Y., 228). In the case of People ex reL Peck v. 
Commissioners, etc. (106 JV. Y. 64), to which the relator's 
counsel refers, the petition of the relator set forth that his 
removal had been irregular and illegal, and the return 
made by the commissioners to the writ of eerUarari issuing 
upon the petition showed a resolution which dismissed the 
relator. It was therefore very properly held in that case, 
as the return was a plain admission of a summary dismissal 
without trial or hearing, that the facts in the moving 
papers became important and should be considered. In 
this case, however, when the cause came on for hearing, 
upon the return to the writ of eertiarari, the Court had be- 
fore it a return by the commissioner, which was certified 
to be ^* a true copy of all the proceedings had before him 
concerning the dismissal of the relator." As* in that re- 
turn it nowhere appeared that any evidence was offered by 
the relator upon his trial to excuse himself for having been 
absent without leave upon the several occasions specified, 
and it did appear that he pleaded guilty to each charge, 
the return was in effect a denial of the allegations of the 
relator's petition. There was no apparent defect in the 
return. It was certified to coiftain all that had taken 
place at the trial, and the Court below was not at liberty 
to consider anything else than the return. The relator 
might have moved the Court to direct the commissioner 
to make a further return if he believed that any testimony 
had been suppressed, which would have related to the 
allegations of his writ : but he did not elect to take that 
course and, in all probability, in view of the explicit certifi- 
cate by the commissioner, it would have been unavailing. 
If the return is false, the relator has his remedy by action 
against the commissioner as for a false return : but, as the 
case is presented, the Court below was bound, and we are 
bound here, to take the return as true (People ex reL 
Press Pub. Co; v. Martin, eupra ; Beardsley t^. Dolge, 148 
N. Y. 160). 
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It follows from the yiews I have ezpreised that the 
order of the General Term dumld be reversed and that the 
proceedings and determination of the commissioner shoold 
be affirmed, with costs. 

All concur. 



HENRY B. BARNES v. GEORGE MEYER et oL 

SuPRKicB Court, Special Tebm, New York County, 

April, 1896. 

§ 8258. 

Extra cUUnoance in foreclosure eases-^iecuehotd eaiate not **real 
property^ within the meaning ofseetion 8S58 of the Code. 

Tbe phrase '* real property" in section 8258 ol the Code of Civil Pro- 
oedure does not include leasehold estates so as to bring an action 
for the foreclosure of a mortgage thereon within snbdiyision 1 of 
that section. 

No allowance can be granted in a foredlosiirecaae nnder section 8868, 
sabdivision 2 of the Code, where no defense has been interposed 
in the action, as such fact must appear as a condition precedent 
to the right of the plaintiff to an allowance. 

(Decided AprU, 1896.) 

Motion for allowance in action to foreclose a mortgage 
upon a leasehold estate. 

Jay dk Candler^ for plaintiff and motion. 

Lawrence, J» — This action was brought for the fore- 
closure of a mortgage upon leasehold property ; and, upon 
the presentation of the judgment of foreclosure and sale, 
application was made for an allowance. The defendants 
raised no objection to the judgment 6L iofredosure, bat 
oppoeed the allowance on tiie gi*ound that it was held bjr 
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the General Term of this Department, in the case of 
Huntington v. Moore (59 Hun^ 851), that in an action 
brought for foreclosure of a mortgage upon a leasehold 
estate for twenty-one years with conditions for renewal, 
reserving a rent certain, an additional allowance of costs 
in a proper case can be made to the extent of five per 
cent, upon the amount involved; but that the phrase 
*^real property" in section 3258 of the Code of Civil 
Procedure does not include leasehold estates so as to bring 
an action for the foreclosure of a mortgage thereon within 
subdivision 1 of that section. That subdivision limits the 
allowance in an action to foreclose a mortgage to a sum 
not exceeding 2} per centum upon the sum due or claimed 
to be due upon the mortgage, nor the aggregate sum of 
f200. I had granted in this case an allowance of $200 in 
the first instance ; and the matter comes before me upon 
a motion for a reargument. I am satisfied, undsr the case 
cited, that an allowance cannot be granted under subdivi- 
sion 1 of section 8258 of the Code of Civil Procedure (see 
also Despard v. Churchill, 58 N. Y. 192). The question 
therefore remains whether an allowance of five per cent, 
can be granted under subdivision 2 of that section. The 
defendants' counsel claims that it cannot, for the reason 
that no defense has been interposed herein, and that such 
fact must appear as a precedent condition to the right of 
the plaintiff to an allowance. This position seems to be 
well taken ; and, as the leasehold property has been held 
not to be within subdivision 1 of the section in question, 
and not to be real properly, I am reluctantly obliged to 
decline the application for an allowance. Ordaired aoootd- 
ingly. 



874 CIVIL PROCEDURE REPORTS. 



UnderlilU V. UadeiliilL 



UNDERBILL v. UNDERBILL et al. 
SiTPBiEBis CouBT, Afpkllatb Divisiok, Sboond De- 

PABTMENT, JUKB, 1896. 

§ 1688. 

Action for parHtio n repre t entativeB of deeeamd aneutor need not 

be made parHe$» 



1588 of the Code of Civil Procedure, proyiding that " in a 
partitioii action the executora or administraton and creditofB of 
a deceaeed person who, if living, should be a party to said action, 
must be made parties defendant,** iqpplies only to the case of a 
deceased owner of an undivided share, and not to the common 
ancestor of the parties to the partitbn. 
(Decided June, 1896.) 

Appeal by defendants from an order of the Special 
Term, Westchester County, amending the summons and 
complaint, and bringing in additional parties defendant. 
Action by Aaron 6. Underbill against . J. Warren Under^ 
hill and others for partition of the real estate of Charlea 
W. Underbill, deceased. 

Senry C. Griffin^ for appellants. 

William K. Van Meter^ for respondent. 

Feb Cubiam.— This is an action for partition. It 
was brought within three years after the issue of letters of 
administration upon the estate of the common ancestor^ 
through whom all parties claimed title. Pending the 
action, it appears, by a final decree on the judicial settle- 
ment of the accounts of the administrator, that the per- 
sonal assets were insufficient to pay the debts of the 
deceased, and thereupon the administrator filed a petition 
with the surrogate for the sale of the real estate sought to 
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be partitioned. The plaintiff then applied for an order 
amending the summons so as to bring in the administrator 
of the deceased and also all the general creditors of the 
estate. The application was granted at Special Term, 
and from such order this appeal is taken. 

We are of opinion that the order of the Special Term 
was erroneous. The respondent seeks to support it under 
the proyision of section 1588 of the Code : 

*^ In a partition action, the executors or administrators 
and creditors of a deceased person who, if living, should 
be a party to said action, must be made parties defendant.** 

The appellants contend that this provision applies only 
to the case of a deceased owner of an undivided share. 
We think this is the correct view. The common ancestor 
can in no sense be a person ^^ who, if living, should be 
made a party defendant to the action," because, if he were 
living, there could be no such action. This, also, seems 
to be the view of the legislature. By chapter 277, Laws 
1896, to take effect September 1st, this section of the 
Code has been amended, and a provision inserted therein 
providing that, when the action shall be brought before 
the expiration of three years from the time letters shall 
have been issued upon the estate of the decedent from 
whom plaintiff^s title is derived, the executors or admin- 
istrators of the estate of said decedent shall be made parties 
defendant, — an amendment which would be unnecessary 
if the former provision of the Code covered tlie subject. 
In Palmer t;. Palmer, 8 App. Div. 218, 88 N. Y. Supp. 
195, we have decided substantially the same question as 
here involved adversely to the claim of the respondent. 

The order appealed from should be reversed, and 
motion denied, with $10 costs and disbursements. 
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SPAULDING€ttf/.r. AMERICAN WOOIXBOARD CO. 

SuPBBiCB CouBTt Appkllatb Divisiok, Fibst Dkpabt- 

MKNTt Mat, 1896. 

§§ 982-984, 986. 

JEtigkt to ehanff$cf venue w htn h^L 



The def encUuDt in an action is not in a position to insist as a matter 
of right, that the pUoe of trial shall be changed, when it has de- 
fanlted in serring its answer; even thoogh the detenlt has been 
opened or the answer reoeiTed by oonsent of the partieB after 
the expiration of the time to answer. 

(Decided May, 1896.) 

Appeal bj defendant from an order of the Special Term, 
New York County, denying its motion for a change of 
yenue. 

Ira Leo. Bamherger^ iqv plaintiffs, respondents. 

Lewie O. Freeman^ for defendant, appellant. 

Peb Curiam. — If there was power and discretioii in 
the Special Term, then, upon the merits, we think it was 
properly exercised in denying the motion. It is ina&sted, 
however, that the defendant waa entitled as of right to 
the order changping the place of trial. A fatal objection to 
this claim appears in the fact that it de&ulted in seryii^ 
its answer, and not haying made the motion in timo, as 
prescribed fay the Code of Ciyil Procedure (sections 982- 
984, 986), the defendant was not in a portion to insist, as 
a matter of right, that the place of trial should be changed. 
Vale V. Railroad, 12 Civ. Proc. B. 103 ; Taylor v. Smith 
(Sup.), 11 N. T. Supp. 29. 

We think the oi-der was right, and should be affirmed, 
with 910 costs and disbursements. 
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N. Y. LIFE INSURANCE & TRUST CO., as 
Tbustbbs, BTC., V. CUTHBERT, IVES, et al. 

SxTPBSME Court, Special Tebm, New York County, 

April, 1896. 

§974. 

AMOwniing''<owUereknm inUrpoBed doe$ natprwmU a rtfermee of 

fheiagues. 

Where an action inTolyes the ezaminatioii of a long account the 
interposition of a oounterolaam in snoh an action does not pre- 
▼ent its reference. 

Role 81 of the General Roles of Practice reqaires that a motion to 
frame issues and send them to a jury shall be made within ten 
days after the joining of issue, and where the intervening time 
is greater than ten days, the rule will be adhered to, and unless 
special ressons exist the motion denied. 

(Decided AprU, 1896.) 

Motion by plaintiff for an order referring all the issues 
to a referee, and motion by defendant that issues arising 
upon the complaint and amended answer of defendant be 
framed for a trial by jury. 

Xmmet ^ Robineof^ for plaintiff, 

Edward W» Crittenden^ and Hoadly^ Lauterbaeh' ^ 
Johnsant for defendants. 

Lawrence J. — A motion is made on behalf of the 
plaintiff for an order referring all the issues in the above 
entitled action to a referee to hear and determine the 
same, and a motion is made on the part of the defendant 
Ives that issues arising upon the complaint and amended 
answer of said defendant be framed for a trial by jury. 
The action is an equitable one for an accounting, and all 



I, 



JTTS dVIL FROCEDURB REPORTS. 



N. T. life iDsaranoe * Trart Co. v. Ciitlibert» Iwm, 



the parties except the defendant lyes haye consented to a 
reference. The defendant lyes refuses so to consent be> 
cause she has interposed certain counterclaims which she 
contends are properly triable before a jury. The Greneral 
Term of the Second Department, in the case of the Brook- 
lyn & Rockaway Beach R. R. Co. v. Reid (21 Bun, 273), 
held that where the action inyolyed the examination of a 
long account the interposition of a counterclaim in such 
an action does not preyent its reference ; and the Court, 
in deliyering the opinion in that case, say that section 974 
of the Code of Ciyil Procedure is not designed to send a 
counterclaim made by the defendant to a jury, in an ac- 
tion which is referable, for the reason that the trial would 
inyolye the examination of a long account. Upon that 
authority, and other cases which might be cited, it would 
seem that the plaintiffs are entitled to a reference. The 
defendant lyes, howeyer, has, as stated, made a motion for 
the framing of certain issues to be sent for trial* by a jury. 
It is objected in the first place by the plaintiff, to this mo- 
tion, that it is made too late. Rule 81 of the General 
Rules of Practice of this Court requires that a motion to 
frame issues and send them to a jury shall be made within 
ten days after the joining of issue. In this case it appears 
that the issue was joined more than a year ago. It, seems 
to me that the objection under the rule is well taken ; al- 
though, if special reasons exist, it might be within the 
power of the Court, notwithstanding the rule, to make an 
order for the framing of issues and the trial of those issues 
by a jury (McKellar v. Rogers, 9 Civ. Fro. Rep. 6). I do 
not discoyer any special reasons in this case for framing 
issues. The first issue proposed is, Did Mr. Wendell ap- 
point the plaintiff trustee under the Lasack will ? This is 
admitted by the defendants' answer, and the question 
whether the appointment of such trustee was legal or 
whether it contrayenes any of the proyisions of the laws 
of this State, is one of law which cannot properly be passed 
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upon by a jury. The second is as to neglecting to pay 
over rents to die defendant lyes. The third is as to suf- 
fering real estate to become dilapidated. The fourth is 
as to the conversion of ffl88,500 out of the rent. The 
fifth is as to neglect to take action. The plaintiff con- 
tends as to each of these issues, and all of them, that they 
are matters which come within the purview of the ac- 
counting which the plaintiff asks, and that each of them 
can be put in issue by objections to the account filed, which 
account relates to the rents of the Lasack real estate col- 
lected by the plaintiff, and to its management of such real 
estate while in its possession. Plaintiff's counsel cites the 
case of Cook t^. Jenkins (79 N. Y, 575), which seems to 
me to be in point. The sixth issue proposed is as to the 
plaintiff's withholding its consent to the settlement of the 
estate of Lasack unless paid a large sum of money for 
giving such consent. This issue does not affect the right 
of the plaintiff to a reference, and, even if it should be 
proven by the defendant, it does not amount to a counter- 
claim, and, if found in favor of the defendant, would not 
throw any light upon the question whether the account of 
the plaintiff as presented is correct or incorrect. If the 
views above expressed are correct, it follows that the mo- 
tion to refer the case should be granted, and the motion to 
frame issues should be denied, with costs to abide the 
event. 
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MONOLITfflC DRAIN & CONDUIT CO. v. DEW- 

SNAP. 

Sttpremb Coubt, Special Thrm, New Torb: County, 

April, 1896. 

§2463. 

T)mftfund^ntenti€f beneficiary cannot he reaeiked in en^pplemen^ 

ary proceedings. 

Hie interest of a beneficiary in a trust fund, created bj a pefeon 
other than the debtor, cannot be reached in pfoceedings eupple- 
mentary to execution, and a bill by a receiTer in enpfdementary 
proceedings in the nature of a creditor's bill to subject the sor^ 
plus of such a trust fund cannot be maintained. 

(Decided AjnH, 1896). 

Motion by a receiver in supplementary proceedings for 
instructions and for an order allowing him to sell personal 
and real property alleged to have been discovered as b&> 
longing to the judgment debtor. 

Walter 2>. Edmonde^ for receiver and motion. 

John W. Brainshy^ opposed. 

Lawrence, J. — This is a motion made by a receiver 
appointed in supplementary proceedings for instructions, 
and for an order allowing him to sell personal and real prop- 
erty alleged to have been discovered in the course of said 
supplementary proceedings belonging to the judgment 
debtor. The personal property consists of a Royal bicycle 
and certain equipments connected therewith, and a gold 
watch which was owned by said judgment debtor on the 
10th day of December, 1895. The receiver statecf that he 
is informed and believes that more cash will be received 
for the above articles if sold at private sale than if put 
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up at public auction, with all the necessary incidental 
expenses of advertising, auctioneer's fees, etc., etc. I see 
no objection to making the order in regard to the per- 
sonal property. In respect to the real property alleged 
to have been discovered during the course of the supple- 
mentary proceeding, a more difficult question arises. An 
examination of the judgment debtor disclosed that on the 
10th day of December, 1895, the date when the order for the 
examination was served, the defendant was interes^d in 
certain real property under the 6th clause of the will of 
his father. The said will, in substance, provides that all 
the property of the testator is given to executors and trus- 
tees in trust, to hold the same for the benefit of the widow 
and children of the testator, and to pay over the income 
to them until the youngest shall die or arrive at the age of 
25 years, and that upon the happening of either event, the 
executors are directed to set apart sufficient of the resid- 
uary estate to produce to the widow an income of $5,000 
per annum, and to divide the remainder of the said resid- 
uaiy estate among his surviving children or their issue» 
the income of two of such parts to be paid to his two 
daughters during their natural lives, and that such exec- 
utors pay or transfer one of such parts to each of his three 
sons, among whom is the judgment debtor. The real estate 
thus referred to in the will of the testator's father is sit- 
uated at numbers 1, 3, 6 and 7 William Street, in the City 
of New York, and it appears that said property had not 
been sold at the time of the service of the order for the ex- 
amination of the judgment debtor. It is claimed by the 
receiver that it thus appears that the judgment debtor be- 
came entitled, on the death of his father, to a vested in- 
terest in the residuary estate, real and personal, taking 
effect in possession and enjoyment when the youngest 
child shall die or attain the age of 25 years ; that no estate 
intervenes between the determination of the trust estate 
now existing and the vesting in possession of said estate or 
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interest in the judgment debtor upon the death of the 
youngest child of the testator or his attaining the age of 25 
yean. It is claimed on the part of the judgment debtor 
that the real estate is held in trust for tiie benefit of the 
judgment debtor, the youngest child of the testator not 
having died nor haying attained the age of 25 yean, and that, 
therefore, under section 2468 of the Code ot Civil Procedure, 
the Court is not authorized to direct the sale of the judg* 
ment debtor's interest therein. It was long ago held that the 
interest of a beneficiary in a trust fund, created by a person 
other than the debtor, could not be reached in proceedings 
suj^lementary to executicm, and that a bill by a reeeiver 
in supplementary proceedings in the nature of a creditor's 
bill to subject the surplus of such a trust fund could not 
be maintained (see Campbell v. Foster, 85 N. T, 861; 
Levy f. Bull, 47 JTkn, 350). It is aUo claimed by the judg- 
ment debtor that his interest is not vested^ but is contin- 
gent upon his surviving his brother or until he arrives at 
the age of 25 yean. Conceding, however, that the title to 
the property is vested, then the judgment is a lien and can 
be enforced by execution. It cannot, therefore, be reached 
in these proceedings nor sold by a receiver in suppl^nent- 
ary proceedings. In such a case it is the duty of the 
plaintiff in an action in which execution is issued to pro* 
ceed to sell the real property and thus exhaust his remedy 
before resorting to supplementary proceedings (Fint Na- 
tional Bank of Canandaigua v. Martin, 47 jBim, 571, and 
cases cited ; see also Bunn v. Daily 24, Bun^ 526). Draw 
an order in accordance with these vie¥rs and settle on one 
day's notice. 
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OBORGE V. FITZPATRICK. 

SxrPBEia GouBT, Spboial Tbric, Nbw Toek (Touimr^ 

Apbil, 1896. 

§ 417, 418. 

JSenHce of mmmont bif publioaiion-^variat^ between datei of ori^ 
inal and copy no ground for setting it aside. 

The date of a aanunonfi k not ao maiterial a part theiBof as to leqafav 
the court to set aside the aarrice oCauchaoinmoiia, .on the gronnd 
of the varianoe between the date of the original and the copgr. 

{Decided April, 1896.) 

Motion to set aside a service of stunmons by puUication, 
and the order directing tiie same. 

Peek ^ Fields for plaintiff. 

Sedges ^ Erimcm^ for defendant and motion. 

Lawbbngb, J. — This is a motion to set aside a service 
by publication and the order directing the same. The 
summons seems to have been dated February 20th, 1896, 
and the publication was commenced February 26th, 1896, 
and the notice published therewith stated that it was pub- 
lished pursuant to an order dated February 11th, 1896, 
which was on a day prior to the date of the summons. I 
do not regard the date of the summons as so material a 
part thereof as to require the Court to set aside the service 
of such summons on the ground of the variance between 
the date of the original and the copy ( Welde v. Henderson, 
10 Civ, Pro. 214 ; Wallace v. Dimmick, 24 Hun^ 635 ; Sears 
t^. Sears, 9 Civ. Pro. 482 ; see, also, sections 417 and 418 of 
the Code of Civ. Pro.). There is no doubt about the &ot 
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that the summons in this case was served pursuant to an 
order of the Court duly made, and in the copy served the 
defendant was informed of the fact that tiie complamt 
upon which it was based was filed in the office of the Clerk 
of the City and County of New York. The defendant, 
therefore, could not be prejudiced by an erroneous date, 
because she could have inspected the original summons, 
which was on file for her examination and inspection. 
Even if material, the variance as to date between the 
summons filed and the summons published is a matter in 
regaid to which the Court can exercise its power of amend- 
ment ( Code of Oiv. Pro. sees. 723, 724). As the order of 
publication was granted by Mr. Justice Beach, on affi* 
davits which satisfied him that the defendant was either 
out of the State with intent to defraud her creditors, or 
kept herself concealed with like intent, to avoid the service 
of the summons, any error which may have been committed 
in granting that order can only be corrected upon appeal. 
I think that the Court has acquired jurisdiction in this case, 
and upon the facts which appear in the affidavits, the de- 
fendant certainly does not stand in a position which en- 
titles her to the indulgence or clemency of the Court. 

The motion wiU be denied with costs. 
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N. Y. SECURITY & TRUST CO. ti. SARATOGA GAS 
& ELECTRIC LIGHT CO. et dL 

SUPBEMB CotTBT, APPELLATB DmSION, ThIBD DE- 

PABTMENT, MAY 1896. 

§ 1881. 

Undertaking on appeal from judgment of 9aJe of real property— ap^ 

pellant must be in poseeseion. 

Section 1881 of the Code of Civil Procedure, proyiding that on appeal 
from a judgment directing the sale of real property, an under- 
taking is sufficient to stay the execution of the judgment which ia 
to the effect that appellant will not, while in possession of the 
property, commit or suffer to be committed any waste, and if 
the judgment is affirmed or the appeal dismissed, he will pay 
the value of the use and occupation of the propety, does not 
apply except to a case where the appellant is in possession, nor 
does it apply to those cases where the judgment directs the sale 
of both real and personal property. 

(Decided May, 1896). 

Appeal by defendants from an order of the Special 
Tenn, confirming the Referee's report of sale and direct- 
ing a conveyance. 

ffamilawery Byrne ^ TayUr^ for plaintiff, respondent. 

Edtoard Winelow Paige^ for appellant Reynolds. ^ 

Pabkeb, p. J. — This action is brought to foreclose a 

mortgage executed by the Saratoga Gas & Electric Light 

Company upon its franchise and property, real, personal 

and mixed, whether then owned, or thereafter to be ac* 

quired or constructed, to secure the payment of $800,000 

of its bonds. The plaintiff holds the mortgage as trustee 

for the bondholders, and the foreclosure is asked for upon 
25 
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the ground that, default haying been made in the pay- 
ment of the interest, the whole of such bonds have become 
due and payable* A receiver was i^pointad^ at the in- 
stance of the plaintiff, to take and manage the mortgaged 
property during the pendency of the litigation, and such 
receiver had possession of the same at the time the orders 
from which this appeal is taken were made. During the 
time of such possession he had, to some extent, continued 
the business in which the mortgagor was engaged. The 
mortgagor was insolvent, and the defendant, William V. 
Reynolds, had been appointed a receiver of its property in 
sequestration proceedings, and as such opposed the fore- 
closure of the mortgage. The judgment in such action, 
in substance, directs tliat all the property of the mortgagor, 
real, personal, and mixed, including easements^ rights of 
way, fixtures, materials, supplies, machinery, plant fran- 
chises, contracts and choses in action, of which said receiver 
was directed to take possession, or which have heretofore 
belonged to such mortgager, or which be may acquire or 
be possessed of up to the time of turning over possession 
of the premises to the purchaser, including especially any 
contracts that the mortgagor or the receiver may have for 
the puUic lighting of the village of Saratoga Springs, or 
any right of action in connection with the bids that the 
receiver has heretofore put in for further contracts, be sold 
as an entirety, at public auction, by a referee therein duly 
appointed. Such judgment was affirmed on appeal to the 
General Term. (84 N. Y. Supp. 8d0.> An appeal from 
such affirmance has been taken to the Court of Appeals by 
the defendants, Reynolds and the First National Bank of 
Saratoga Springs, and is now pending. Such ^>pellants 
have executed, and had properly approved an undertaking 
containing the obligations required by the first daiise of 
section 1881 of the Code, and the question presented to va 
by this appeal is whether such an undeiiaking was cpeia- 
thre to stay the sale directed by such judgoMiit 
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We are of the opinion that the provisions of that aeo* 
ti<m are oot appUoable to the case bef <»e luu The evident 
porpoee of Uie section is to secure to the respondent, upon 
such an appeal, indemnity against loss by reason of being 
deprived of the use of the property during the delay caused 
by the appeal, and by reason of any waste that may be 
committed thereon during that period. The section seems 
to assume that if such losses are made up to him the re- 
spondent will be as fully secured as if he was allowed to 
realize the full value of the property by an immediate sale 
thereof. Grow v. Garlock, 29 Swiy 598, approved in 
Werner v. Tuch, 119 N. ¥. 682 ; 28 M J?. 678- It would 
be an unreasonable and forced construction of the statute 
to presume that it intended to secure any less protection 
than is above stated. But in order to secure that protec- 
tion the appelant must be in possessiim of the land oixlered 
to be sold. He is not required to give security that no 
one will commit waste during the appeal, but the provision 
is that he will not commit any waste ^^ while in possession 
of the property." The phrase, ^^ while in possession of 
the property," evidently was intended to mean so long as 
he continued in the possession, or until he is forced by 
the final judgment and sale to surrender it. The statute 
is framed upon the assumption that he is in possession^ 
and that he is the one from whom waste may be appro- 
bended. Such a construction secures the protection which 
the statute evidently designed. But if a party not in 
possession— one, for instance, who has a mere lien by 
judgment upon the mortgaged premises — chooses to de- 
fend against a foreclosure, and to appeal frcMn court to 
court, and may stay the sale by simply giving an under- 
taking diat he will not commit any waste, no protection 
whatever is secured to the mortgagee. In short, unless tbe 
statute is coostmed to apply only to cases where the 
appellant is in possession, it utterly fails to give any 
seooiitj whatever against waste of the premisest aad be- 
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comes an absurdity. Moreover, we think that the pro- 
visions of the section do not apply to those cases where 
the judgment directs the sale of both real and personal 
property. The provision of the statute is that if the judg- 
ment directs the sale of real property, or the delivery of 
the possession of real property, its execution may be 
stayed by giving an undertaking that will secure the re- 
spondent from loss by waste committed thereon, and also 
secure to him the value of its use and occupation during 
the pendency of the appeal. The security thus provided 
for is directed to the protection of the real property only, 
and a reasonable construction, therefore, is that it was in- 
tended to apply to those cases where real estate alone is 
the subject-matter affected by the judgment. Such a con- 
struction does not do violence to the phraseology of the 
section. A judgment directing the sale of real property 
is a mandate of the court, affecting one kind of property 
only. A judgment directing the sale of both real and 
pe^onal pJop^y is of another kind, and may well be 
placed in a different category. And provisions which 
would render adequate security for a stay in the one case 
would be entirely inapplicable in the other. The con- 
struction for which the appellant's counsel contends, to- 
wit, that, whenever any provision in a judgment directs 
the sale of real estate, the execution of the entire judg- 
ment may be stayed by merely giving security that will 
protect against loss arising from a delay in the sale of such 
real estate, would, in very many cases, deprive the re- 
spondent of any security whatever, and work very grievous 
injury. Suppose the assets of a co-partnership, consisting 
of a very trifling amount of real estate, and a very large 
and valuable amount of personal property, is in the custody 
of a receiver, and is about to be distributed by a court of 
equity ; can it be that under the provisions of this section 
the execution of a judgment directing the receiver to sell 
and dispose of all the assets in his hands can be stayed by 
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Buch an undertaking as is therein provided for ? We think 
not. Very many other instances might be suggested in 
which the construction of the section for which appellant 
contends would manifestly be injurious and utterly inap- 
plicable. In the case before us the judgment directs^ not 
only the sale of the real estate, but of contracts made with 
the village of Saratoga Springs, both by the mortgagor 
and the receiver, also rights of action arising out of such 
contracts, and from bids for contracts made by him and 
debts due to the mortgagor and to the receiver ; and, in 
short, not only is the real estate of the mortgagor directed 
to be sold, but the whole business now in operation and 
connected therewith. Evidently the undertaking provided 
for by this section furnishes no security whatever for loss 
liable to accrue from a postponement of the sale of such 
property. The purpose of the section is to secure to the 
respondent indemnity against loss sustained by the delay 
caused by the appeal. Its language is not so precise and 
explicit as to force the construction that it was intended 
to apply to cases where it would utterly fail to secure that 
indemnity. It cannot be supposed that such was its inten- 
tion, and therefore it should not be so construed. The 
appellant, in a case like this, is not without a remedy. 
He may always apply to the Court for a stay, and the Court 
has always power to grant one, upon such terms as the 
equities of each particular case require. Genet v. Canal 
Co., 118 JV. Y. 472 ; 21 N. E. 390. We conclude that the 
undertaking given did not stay the plaintiff's right to 
proceed with the sale as the judgment directed. 

As to the claim that the property was sold for an 
inadequate price, the facts before us do not sustain it. 
There is no evidence as to what was the real value of the 
property aold. The affidavit of Reynolds, to which the 
appellant*s counsel refers us as evidence on that subject, 
was made in January, 1894, and is to the effect that the 
net earnings of the mortgagor are 985,000 per year. 
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That might be true, and yet the piopeitjr sold fay the 
referee not exceed in value the price olrtained. What 
those net earnings were derived from does not appear^ 
and it evidently refers to a condition existing more than 
two yean before the sale. And the statements of Mr. 
Taylw as to what the committee were willing to bid are 
not sneh evidence of value as shoold be required in order 
to vacate this sale. There is no evidence before us that 
any greater sum can be procured on^nOther sale, no state* 
ment that any one has offered more, no direct statement 
whatever, by any one, of the aotual value of the prc^ierty 
sold, and on such facts we cannot say that the price pro- 
cured was an inadequate one. The orders appealed from 
most be affirmed, with 910 costs and disbursements. 

All concur. 



THE PEOPLE V. JACOB LEVY. 

Court of General Sessions, New York Cottntt^ 

April, 1896. 

§§ 2442, 8160. 

Smtpiememiarjf proceedinffs rt fer t e J udge of OUy C&uH has power 

to appoint. 

Under sectiaD S44d of the Oode of GhrU Procedure, a judge of the 
City CkHut of New York has power to a|^K»hit a referee in pro- 
ceedings Bupplementary to execution upon a judgment reoo^ered 
in said court 

(Decided AprUy 19M.) 



Demurrer to indictment for offering in eyidenoe, upcm 
an examination in supplementary proceedings, a fei]ged 
book of accounts. 
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John R. Fellaum^ district attorney, for people. 
Blumenstiel ^ Hir^ch^ for defendant 

GrOFF, R. — Section 107 of the Penal Code proYidee that 
a person who anthorizes or procures a book^ or other instru* 
ment in writing, knowing the same to have been forged or 
frandulently altered, to be offered in evidence upon any 
trial, hearing, inquiry, investigation or other proceeding, 
authorized by law, is guilty of a felony. Section 109 pro- 
vides that a person who nu^es or prepares any false record^ 
or instrument in writing, with intent to produce it in evi- 
dence upon any trial, hearing, investigation, inquiry or 
other proceeding, authorized by law, is guilty of a felony. 
Under these sections, an indictment was found against the 
defendant, charging that a judgment was recovered against 
him in the City Court of New York, and an execution 
issued thereon ; that a Judge of said court issued an order 
in supplementary proceedings, requiring him to appear 
before a referee therein named ; that he appeared before 
the referee, and that, on the hearing, he offered in evidence 
a forged and false book of accounts, which he had made and 
prepared with intent to produce it in evidence. 

The defendant demurs to the indictment on the ground 
that the &cts set forth do not constitute a crime. The first 
and principal contention of the defendant is that the City 
Court, or Judge thereof, did not have power to appoint 
a referee in supplementary proceedings, and that, conse- 
quently, the hearing or proceedings before the referee, in 
which the forged book of accounts was offered in evidence^ 
was not authorized by law. By his demurrer the defend- 
ant refers it to the Court to pronounce whether, admitting 
the matters of fact alleged against him to be true, they 
do, in point of law, constitute him guilty of the crime 
charged. The statute is the only authority for the prose* 
cation, and the indictment must sufficiently charge the 
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defendant with acts which clearly bring him within all the 
material words of the statute. It is essential that the acts 
charged against the defendant to be criminal must have 
been committed in a proceeding authorized hy law. 

Supplementary proceedings^ and the power to appoint a 
referee therein, are statutory creations. Sackett v. Newton, 
10 How. 561. The City Court and all its powers are also 
statutory creations. Therefore, if a Judge of the City 
Court had not authority g^ven him by statute to appoint a 
referee in supplementary proceedings, the hearing before 
such referee was not a proceeding authorized by law. The 
City Court had its origin in a court created by the Laws of 
1807, known as " The Justices' Court, in the City of New 
York.*' In 1818 it was made a courtof record, for limited 
purposes, under the title 'of *^ The Justices' Court, in and 
for the City and County of New York." In 1819 its name 
was changed to the " Marine Court of the City of New 
York." In 1883 it was changed to the " City Court of 
New York." Prior to the acts hereinafter cited, all proceed- 
ings supplementary to execution, issuing out of the Marine 
Court, had to be taken in the Court of Common Pleas. 
Chapter 629 of the Laws of 1872 declared the Marine Court 
to be a court of record, and provided that all actions, pro- 
ceedings and remedies should be had before the court, in 
the same manner of pleading and procedure as they were 
had in other courts of record. Chapter 545 of the Laws 
of 1874, section 7, provided that proceedings supplementary 
to execution, on judgments recovered in the Marine Court, 
should be had in said court in the same manner and with 
like effect as in other courts of record, and that all provi- 
sions of law relating to such proceedings should apply to 
said Marine Court as fully as they then applied to other 
courts of record. The provisions of law relating to supple- 
mentary proceedings then in force, and applicable to other 
courts of record, were section 292 of tlie Code of Pro- 
cedure, which provided that a judgment creditor was en- 
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titled to an order *^ requiring such judgment debtor to 
appear and answer concerning his property before such 
judge, at a time and place specified in the order," and 
section 300, which provided that ^^ the Judge may, in his 
discretion, order a reference to a referee agreed upon by the 
parties, or appointed by him, to repoi*t the evidence or the 
facts, and may, in his discretion, appoint such referee in the 
first order, or at any time." The acts of 1872 and 1874 
were unequivocal declarations of the legislative intent to 
confonn the pleadings and procedure in all actions, pro- 
ceedings and remedies in the Marine Court to that of other 
couii» of record, and to confer upon it the same power in 
supplementary proceedings — which are remedies — ^includ- 
ing the appointment of a referee, as was at that time pos- 
sessed by the other courts of record. Holbrook v. Orgle, 

49 How. 289. 

Jurisdiction of a subject-matter having once been con- 
ferred upon a court of record must be presumed to continue 
until the contrary appears by the express repeal of ihe 
statute conferring jurisdiction. A court of record is pre- 
sumed to act within its jurisdiction. Village of Mayville 
V. Wilcox, 61 Hun^ 228. And repeal by implication is not 
favored by law, and is never allowed, except in cases where 
inconsistency and repugnancy are plain and unavoidable. 
People V. Deming, 1 Silt. 271 ; Wallace v. Bassett, 41 
Barb. 92. 

It is contended by the learned counsel for the defendant 
that this act of 1874 was expr^ly repealed by subdivision 

50 of section 1, chapter 245 of the Laws of 1880, and that, in 
consequence, the City Court was relegated to its condition 
before the act of 1874, without the power to appoint a 
referee in supplementary proceedings. If the act of 1874 
was repealed by the act of 1880, and no law corresponding 
in terms substituted in its stead, the contention is correct. 
The repealing act of 1880 was not specially and exclusively 
directed to the repeal of the act of 1874. It was general 
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in its chaxacter, repeaUng parts of the Rerised Statutes, 
the Code of Piooednre and certain session laws. Its 
manifest porpoee and intent were toprerent inconsistency 
or conflict bj remoying from the statute books laws which 
were render^ saperflnoos or obselete bj being inoorponted 
or codified in the new rerision of the ststotes. Aclear in- 
dication of this is fonnd in the fact that the repealing act 
of 1880 took effect on the 1st day of Sqytember, 1880, 
and on the same day chapter seventeenth of the Code, re- 
lating to supplementary proceedings, went into effect. 

The Code of Civil Procednre constitutes a portion of 
the new revision of the statutes (section 8S44). Its first 
thirteen chapters went into effect on the 1st day of Sep- 
tember, 1877. At that time the Marine (City) Court was 
a court of record, and had power, under the Laws of 1874, 
to appoint a referee in supplementary proceedings. Sec- 
tion 2 of the Code enumerates the Marine (City) Court as 
a court of record. Section 4 declares that ** each of those 
(enumerated) courts shall continue to exercise the jurisdic- 
tion and powers now vested in it by law, according to the 
course and practice of the court, except as otherwise pre- 
scribed in this act** Title 12, chapter 17, provides for 
and regulates supplementary proceedings. They are de- 
clared to be remedies (section 2482) and special proceed- 
ings (section 2488). They may be instituted before a 
judge of the court out of which the execution was issued 
(section 24S4), and an order may be made requiring the 
peison to be examined to appear before the judge or a des- 
ignated referee (section 2442). This tide is a codification 
of all the provisions of law then existing relating to supple- 
mentary proceedings, and applicable to the courts of record 
in general. The City Court was a court of record. The 
powers and jurisdiction then vested in it by law were pre- 
served and continued. One of those vested j>owers was 
the right to appoint a referee in supplementary proceedings 
under the act of 1874 and section 800 of the Code of Pro- 
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cednie. Tkerefoie, it inevitably fallows that this vested 
power WM perpetoated and incladed in aeotion 2442 of the 
Code of Civil Pxooedore. Howe v. Welch, 11 CVv. Pro. R, 
444. 

The Code is a revision of the statutes. It is a system 
designed to emfaraee and harmonize the laws relative to the 
powers and attrifaates of, and the practice and proceedings 
in, the coorts of the State. Subsequent legislation, cover- 
ing the whole sabject of former legislation, and plainly in- 
tended to furnish the only law upon the subject, is treated 
as a substitute for the earlier legislation. Heckman v. 
Pinkney, 81 JV. F. 211. When a revising statute oovers 
the whole subject matter of antecedent statutes plainly by 
legiBlative int«rit, it is to be deemed to contain the cintire 
law on the subject, and virtually repeals the former eoact- 
ments. Matter of N. Y. Institution, 121 K T. 284. The 
Code of Civil Procedure, perpetuating and incorporating 
in its provisions the power of a Judge of the City Court to 
i^point a referee, as derived from the act of 1874, became 
the only law upon the subject, and the repealing act of 
1880 simply repealed in terms the act which was virtually 
repealed by the Code, and it in nowiae affected the Juris- 
diction of a Judge of the court. 

But the learned counsel for the defendant further con- 
tends that section 8160 of the Code expressly prohibited 
the City Court, or a Judge thereof, from appointing a 
referee in supplementary proceedings. This section pro- 
vides that sections 438, 608, 611 to 619, inclusive, 686, 
827, 1018 and 1015, do not apply to an action or special 
proceeding in the Marine (City) Court, or to any proceed- 
ing therein. The last two sections are the ones relied 
upon, and, in order to arrive at the true meaning of the 
exclusions contained in section 8160, as they affect the 
Marine (City) Court, it is necessary to examine them. 
Secticm 488 relates to publication of summons, and is made 
inapplicable because that whole subject is provided for. 
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with respect to this court, in section 8170. Sections 603 
and 611 to 619, inclusive, relate to the granting of injunc- 
tions in actions in equity, and they are made inapplicable 
because the court did not, nor never did, have equitable 
jurisdiction. Section 686 relates to the warrant of attach- 
ment, but this is specially regulated, as affecting this court, 
by section 8109. Section 827 has no application to the in- 
quiry, and sections 1018 and 1015 relate to compulsory ref- 
erences. The only cases in which this court was permitted 
to appoint a referee was under chapter 629 of the Laws of 
1872, on consent of the parties to the action, which is pre- 
served to the court by section 1011, and under chapter 479 
of the Laws of 1875, of its own motion, without the consent 
of the parties, to determine a question of fact arising on a 
motion, which is also preserved to the court by section 
8172. So that the exclusions may be divided into two 
classes, those relating to subjects of which the court never 
had jurisdiction, and those relating to subjects of which the 
court had jurisdiction, but which were provided for by 
other sections of the Code, adapted to its peculiar practice* 
The Code did not detract, in any particular, from the 
power of the court to appoint a referee in any case where 
the power had previously existed, bub it extended the 
power in the cases specified in sections 885, 1215, in har- 
mony with the tendency of legislation, which has always 
been to increase and not to diminish the jurisdiction of 
this court. Section 1018 provides for the appointment of 
a referee in an action which requires the examination of 
a long account, or where the issues are triable by the court 
without a jury. Section lOlS provides for the appoint- 
ment of a referee to take an account in an action, after 
interlocutory or final judgment, or to determine and report 
upon a question of fact arising, in any stage of the action, 
upon a motion or otherwise. A referee in supplementary 
proceedings is not appointed to examine an account, or to 
try the issues in an action, or to take an account after 
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judgment, or to determine a question of fact in the action. 
Neither of these sections applies to supplementary proceed- 
ings, and when the phrase ^^ special proceedings " is used, 
in section 8160, it cannot be taken to mean supplementary 
proceedings, but a special proceeding which presents some 
of the features to which the proyisions of those sections 
are applicable. 

That it was not the intention of the Legislature by one 
part of an act to confer authority to appoint a referee, and 
by another part of the same act to take it away, is evi- 
denced by the note of the revisers to chapter 20 (containing 
section 8160), wherein they state that the enactments of 
chapter 545 of the Laws of 1874 were revised in that title, 
and that the subjects for supplementary proceedings were 
separately treated in chapter 17 of the act. Where one 
section of a statute refers to another section of the same 
statute for inhibition of power, recourse must be had to the 
latter section to ascertain the precise limits and subjects of 
the inhibition. Neither the limits nor subjects of the in- 
hibition contained in sections 1013, 1015, interfere or con- 
flict with the power conferred by section 2442 upon a Judge 
of the City Court to appoint a referee in supplementary 
proceedings. 

I am, therefore, of opinion that the hearing before the 
referee was a proceeding authorized by law. The otiier 
questions raised by the demurrer are properly matters of 
defense. 

Demurrer disallowed and defendant directed to plead 
to the indictment. 
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EDWARD BRENEN, Plauvtiff, v. JAMES NORTH, 

DBFKMDAirr. 
SXTPBEBOB C!OIJBT, APPELLATE DlVIBION, FiBST DePABT- 

MENT, Juke, 1896. 
§§ 1207, 1279, 1670. 

^^Bmature JUing of lUptndeM-'^^i^ granted by Ju^ broader 

than thepraigor of the complaint servic e of eummone 6y pubU- 
oation. 

The f^ot that the Us pendens in a aoit to foredoee a mortgage was 
filed before the filing of the oomplaint does not oonstitate a fatal 
defect, where it does not appear that any right was aoqoired by 
anybody as against the property by incumbrance or lien, inter- 
mediate ihe beginning of the suit and the decree and sale there- 
under. 

A Judgment in a suit to foreclose a mortgage granting relief broader 
than the prayer in the complaint concerning the barring of rights 
and claims of parties defendant is not void, but merely irregular 
and is amendable. (Naughton v. Vion, 91 Hun, 860, followed.) 

Affidavits upon which an order for the service of a summons by pub- 
lication was granted, Held, sufficient to confer jurisdiction. Also 
Hdd, that there was substantial and sufficient compliance with 
the requirements of law as to service of summons by publication 
where the name of the particular defendant so to be served was 
stated in the summons as published, although the names of other 
defendants were omitted. 

{Decided June, 1896.) 

Submission of controversy upon agreed facts. 

AbramL. Elkus^ for plaintiff. 

Charles L. Gheenhall, for defendant 

Patterson, J. — The controversy between the parties 
on this record is submitted upon an agreed state of facts 
pursuant to the provisions of section 1279 of the Code of 
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Oivil Procedure. It arises out of an agreement in writing 
by which the plaintiff contracted to 8e^ and conyey to the 
defendant certain premises in the City of New York. The 
defendant declined to receive a conveyance upon the 
alleged ground that the plaintiff was unable to convey a 
marketable title, and the objections he urges will be con- 
sidered in the order in which he has presented them. 

The premises referred to in the contract belonged, in 
1857, to one Luke Clark, who, on the 1st of May of that 
year, executed a mortgage upon the same to Harriet Thomp- 
son, which was subsequently transferred to Edward Brenen. 
In 1886, Clark and his wife conveyed the premises to Pat- 
rick Brodie, who, in the same year, conveyed them to 
Bridget Brodie. Bridget Brodie died intestate, leaving as 
her heirs at law a son Thomas (of whom nothing seemed to 
be known in 1886, whether he was alive or dead or whether 
he left a widow or children), a daughter Ellen Brodie 
(since deceased), a daughter Ann Brodie, and grandsons 
Patrick and Timothy MacDonald, children of Mary Brodie 
MacDonald, a deceased daughter. In October, 1886, 
Brenen, the holder of the mortgage made in 1857 by Luke 
Clark, began an action for the foreclosure and sale of the 
premises in question, making parties thereto all who were 
interested in the property, including those who were pre- 
sumptively heirs at law of Thomas Brodie. Judgment of 
foreclosure and sale was rendered in that action in Feb- 
ruary, 1886. The notice of lis pendens therein was filed 
in the office of the Clerk of the City and County of New 
York on the 28th of October, 1885. The complaint was 
not filed until the 11th day of November, 1885, and this 
circumstance gives rise to the first objection taken by 
the defendant to the title. It is claimed that the require- 
ments of section 1670 of the Code of Civil Procedure are 
imperative, and that in order to make a foreclosure judg- 
ment effectual the notice of lis pendens must be filed either 
at the same time that the complaint is filed, or at some 
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suIiBeqiient time before final judgment, and that the pre- 
matoie filing of the notice is a fatal defect in the proceed- 
ing. It does not appear that any right was acquired by- 
anybody as against this property by incumbrance or lien 
intermediate the beginning of the suit and the decree and 
the sale thereunder. By the decree and the deed given 
under the sale the title of the owner of the equity of redemp- 
tion and the claims of all other defendants were effect- 
ually divested and cut off, and there is no practical ques- 
tion raised respecting the title acquired by the purchaser 
at the sale. Had there been intervening incumbrances 
or liens a different question would be raised as was the 
case in Weeks v. Tomes (16 Sun, 849). We think there- 
fore that this objection is untenable. 

It farther appears by the submitted statement that in 
the action of Brenen the prayer of the complaint was that 
the defendant Luke Clark and all persons claiming under 
him subsequent to the commencement of the action be 
barred and foreclosed of all right, claim, lien and equity of 
redemption of said premises. At the time the suit was 
begun Clark had no interest or estate in the premises, for 
they had been conveyed by him to the Brodies. The com- 
plaint did not pray for any relief baning any other of the 
defendants than Luke Clark and those claiming under him. 
It is now urged that, under the provisions of section 1207 
of the Code of Civil Procedure, the judgment could be no 
broader than the demand for relief, as the other defendants 
did not answer in the suit. This defect in the complaint 
does not render the judgment of foreclosure and sale void. 
The precise question was considered in the case of Naugh- 
ton V. Vion (91 Sunj 860), where it was held that the judg- 
ment in a foreclosure action where the relief was broader 
then the prayer concerning the barring and foreclosing of 
the rights and claims of parties defendant was not void, 
but merely irregular and could be amended. That au- 
thority disposes of that objection. 
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The summons in the action of Brenen against Clark 
was sought to be served on Tliomas Brodie, whose where- 
abouts, if he were alive, were unknown, by publication, 
and it is claimed that the affidavits upon which the order 
of publication was granted were insufficient to give juris- 
diction. Those affidavits were made by the attorney for the 
plaintiff in that foreclosure suit, and by Ellen Brodie, who 
was a sister of Thomas Brodie. The attorney swears that 
Thomas Brodie could not, after due diligepce, be found in 
the State, and that the deponent had inquired from people 
who knew Thomas Brodie and he was informed that he 
left New York seven years ago and never returned to tiieir 
knowledge. Ellen Brodie swore that Thomas Brodie had 
left New York seven years before the time she made her 
affidavit, that she had never heard from him, that diligent 
inquiries had been made as to his whereabouts and she was 
unable to get any information concerning him, and that, 
therefore, she believed he was not a resident of this State* 
The affidavits were sufficient to authorize the order of 
publication. There certainly was some evidence before the 
Court that Thomas Brodie could not be served within the 
jurisdiction. The statement of due diligence in the efforts 
to serve him, as was remarked in Kennedy against the N. 
Y. Life Ins. & Trust Company (101 N. F. 489), is not nec- 
essarily an allegation of a conclusion of law, especially 
when considei^ed in connection with the affidavit of the 
aister of Thomas Brodie, that her brother had left New 
York seven years previously, and she had never heard from 
him, and that she also had made diligent inquiry as to his 
whereabouts. The affidavit of the sister contains the 
statement that she was satisfied that her brother did not 
reside within the City and County of New York, and, as 
stated before, the reasons for this belief were given. In 
Carlton t;. Carlton (23 Hun, 261), the affidavit for the 
publication of the summons stated that the defendant had 

not resided in the State of New York since March, 1877» 
26 
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and there was a fariher allegation that the deponent is in* 
fonned and belieyes that the defendant ia a resident of 
San Franciaoo. That was held to be sufficient to give the 
Court jurisdiction^ and we think in this case where the 
serrice is attacked collaterally there was enough contained 
in the affidavit of the sister showing that the man had left 
New York seven years previously and had never been 
heard from thereaiter by members of his own fiimily, to 
justify the Judge who made the order in determining that 
the defendant, Thomas Brodie, was not a resident of the 
State of New York and could not be found therein. It is 
further made to appear by the submitted statement, that 
when the summons was published pursuant to the order of 
publication against Thomas Brodie, the name of the first 
defendant Clark and the name of Thomas Brodie alone 
appeared as defendants, and as there were other defendants 
it is claimed that there was no proper publication. But 
there was a substantial compliance with the requirement 
of the law. The object of the summons was to give notice 
to the defendant Thomas Brodie that the action was pend> 
ing against him; all that was necessary to give that 
notice was done, the name of the particular defendant 
summoned was given, the place at which his answer or 
notice of appearance must be served was mentioned in the 
publication. Whatever was requisite to put him upon in- 
quiry was contained in the summons as printed and nothing 
more was necessary than that A literal and exact copy 
was not required, if the whole of the summons specifically 
directed to him as a defendant and his name appearing 
therein as a defendant was published, as appears to have 
been the case here. It is unnecessary to consider the other 
questions raised on this submission. The effect of the 
strict foreclosure action becomes unimportant in view of 
what has been previously said upon the other objections. 
We are of the opinion that the title offered by the 
plaintiff was marketable and free from such a doubt, and 
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that the defendant should be required to accept the deed 
tendered by the plaintiff conveying the premiaes under the 
contract, without costs, as they have been waived by the 
stipulation. 

RuMBEir, Williams, and Ingraham, J J., concur. 

Van Bbitnt, P. J. (dissenting). — ^I disdent upon the 
question of costs. Costs are in the discretion of the Court, 
and this discretion cannot be taken away by stipulation of 
the parties. 

Costs should be allowed to the plaintiff. 



DOLAN V. DAVIDSON. 

StTPBBCE COTTBT, SpBCIAL TeBM, ChAUTATTQUA CoimT7» 

Mabgh, 1896. 
§410. 

Action on a chMk^-Vihen statute beffin$ to run. 

Tender section 410 of the Code of GiTil Proceduxe, the time within 
whioh an action on a check must be commenced, must be com- 
puted from the time when the right to make the demand of pay- 
ment was complete, that is, from the time of the deliveiy of the 
check. 

If the holder of a check is entitled to a reasonable time to present 
the same before the statute of limitations commences to run 
thereon, Hdd, that a presentation after fourteen years is not 
within a reasonable time. 

(Decided March, 1896.) 

Motion by plaintiff for a new trial on the minntee after 
non-6uit in action on a check made by defendant. 



1 L. Seenone^ for plaintiff. 
Jomce L Fowler, for defendant. 
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LAiTGHLnr, J* — ^This ia an aotion by the payee against 
the drawer of a cheek which reads as follows : 

''Jamestown, N. Y., December 12, 1880. 

''Chautauqua County National Bank, pay to the order 
of Mrs. Fox, or bearer, fifty dollars, on interest at six per 
cent, dollars ; for value received. 
"«50. Jomr David60n." 

The check was not presented to the bank for payment 
until the month of January, 1895, — upward of fourteen 
years after its delivery to the plaintiff's intestate. Pay- 
ment was then refused, on the ground that the defendant 
had no funds in the bank. The plaintiff then notified the 
defendant that the check had been presented, and pay- 
ment refused. The bank upon which the check was 
drawn is solvent The answer pleads payment and tiie 
statute of limitations of six years. Upon proving these 
facts, the plaintiff was nonnsuited upon the trial, and now 
moves for a new trial upon the minutes. 

Section 882 of the Code of Civil Procedure provides 
that an action upon a contract, except a judgment or 
sealed instrument, must be commenced within six years. 
Section 410 provides that where a right exists, but a 
demand is necessary to entitle a person to maintain an 
action, the time within which the action must be com* 
menced must be computed from the time when the right 
to make the demand is complete, with certain exceptions, 
not applicable to this case. Prior to the enactment of 
section 410 of the Code, the general term of this depart- 
ment, in the case of Brush v. Barrett, 16 Sun^ 409 (an 
action by the payee against the drawer of a check), had 
held that the statute of limitations had run against a check 
which was not presented for payment within six years 
after its delivery, and an opinion to the same effect was 
written by Judge Barker at special term. The Court of 
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Appeals affirmed that jadgment upon a different ground 
{82 N. Y. 400), and observed that it was unnecessarj to 
pass upon the point decided by the Oeneral and Special 
Terms. This was the latest exposition of the law at the 
time of the enactment of section 410 of the new Code. It 
is evident from the language of that section, as well as 
from Throop's note thereto, that it was not intended to 
change the law, but merely to clear away doubt, and com- 
pile it as it then existed, reducing it to a precise and 
accurate statement. Branson v. Munson, 29 JBun^ 60. 

The check in question is presumed to represent an 
ordinary indebtedness on the part of the defendant to the 
plaintiff*s intestate, then due and payable ; but, under the 
rules of the law merchant, an action could not be brought 
against the drawer until after presentation of the check to 
the bank, and refusal by the latter to pay. The check 
did not constitute an assignment of any funds in the bank, 
if there were any at that time, as to which there is no evi- 
dence (Attorney General v. Continental Life Ins. Co., 74 
N. T. 827, 380) ; and the bank owed the payee of the 
check no obligation. The right existed in favor of the 
plaintiff^s intestate to the payment by the maker of the 
$50 and interest immediately; but the demand of the 
payee and notice of non-acceptance were necessary for the 
convenience and benefit of the maker, and to relieve him 
of the cost and annoyance of a litigation, by affording him 
an opportunity to pay in case his depositary refused to 
accept the check. Smith v. Miller, 43 N. F. 171-176 ; 
Bank v. Hughes, 17 Wend. 94-98 ; Knapp v. Oreen, 79 
Hun, 264, 267 ; 29 K T. Supp. 350 ; Wibur v. Wamn, 
104 K T. 192 ; 10 N. E. 263. 

I am of the opinion that the statute of limitations has 
run against this action, both under the ruling of the Gen- 
eral Term in Brush v. Barrett, supra^ on account of the 
failure of the plaintiff's intestate to present the check 
within six years, and also under section 410 of the Code, 
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which, I think, should be constraed as reqniiing that the 
tune within which the action mast be commenced mnst be 
computed from the time when the right to make the demand 
waa complete. The right to make the demand was com- 
plete upon the deliyeiy of the check, and the holder of a 
check should not be permitted to postpone indefinitely the 
liability of the maker, by omitting to present the check 
for payment. When the statute of limitations would be 
a bar to an action on the indebtedness represented by the 
check, it should also bar an action on the check* Railroad 
Co. V. Collins, 8 Lana. 38 ; Bradford v. Fox, 88 HT. Y. 289. 
The early ruling that, as between the drawer and payee 
of a check, the check must be presented within a reason- 
able time, or the drawer will be released to the extent of 
any damages he may have sustained, and that the burden 
is on the payee to show that the drawer has not sustained 
damages, was made before the enactment of the statute of 
limitations, and that phase of the question was not con- 
sidered. Bank i;. Hughes, 17 Wend. 94 ; Little v. Bank, 
2 ma, 425; Harker v. Anderson, 21 Wend. 882, 888; 
Smith V. Miller, 52 JV: Y. 545-548 ; Murray v. Judah, 6 
C(tw. 490. If, however, the holder of a check is entitled 
to a reasonable time to present the same before the statute 
of limitations commences to run thereon, I think it must 
be held, as a matter of law, that a presentation after fourteen 
years is not within a reasonable time. White v. Southo 
land, 2 AJh. Law J. 50; Reizenstein v. Marquardt, 75 
Iowa, 294 ; 89 JV. W. 506 ; Herrick v. Woolverton, 41 K Y. 
581, 589 ; Palmer v. Palmer, 86 Mch. 487 ; Lyle v. Murray, 
4 Sandf. 594, 595 ; Stafford v. Richardson, 15 Wend. 804- 
806. The motion for a new trial is denied, witii costs. 

Motion denied, with costs. 
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Mat, 1896. 

§ 1771. 

D iv o r ce oa r e and emtodif of cMUbrenr-'docTet man ^ modified. 

Under aeotioQ 1771 of the Code of GiTil Procedure, as amended by 
chapter 891 of the Laws of 1895, empowering the Court on the 
application of either party, to annul, vary or modify proTidouB 
contained in a decree of divOTce as to the care and custody of 
children. Held, that a decree of diyoroe on the ground of the 
wife's adultery may be modified so as to permit her to Tisit the 
children. 

(Decided May, 1896.) 

Action for divorce, motion by defendant to modify 
the decree in favor of plaintiff to the extent of allowing 
her to visit the children. 

WUliam 0. Campbell^ for plaintiff. 

PhUip Carpenter^ for defendant. 

Pbyob, J. — ^The petioner, against whom a divoix^ has 
been obtained on the ground of adultery, solicits the 
privilege of visiting her children, now in the custody of 
their paternal grandmother. They are of the age of four 
and five years ; the younger a girl, the elder a boy. As 
the statute stood before 1895, a final decree of divorce was 
not susceptible of modification, and its directions as to the 
custody of children were unalterable. But in June of 
that year, by amendment of the Code, the court is em- 
powered, on the application ^ of either parly, to annul, 
vary or modify such direction.*' This change in the 
provisions of the law involves a change in its policy, im- 
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plying that, after a sentence of divorce, circumstances may 
require a different disposition of the offspring of the par- 
ties. Nay, more, the implication of the enactment is that 
the defeated spouse, from whom, by the decree, the chil- 
dren have been taken, may present a case which, in the 
discretion of the Court, would entitle him or her to their 
custody and control. No distinction is indicated between 
the claims of husband and wife, but ^^ either party " may 
make application for the children. It is the settled law 
of thus State that, in determining the custody of infants 
between father and mother, their welfare, and not the sup- 
posed rights of the parents, is the controlling principle. 
Nor, in the competition, does the father start with any 
superior title ; for, whatever was the notion in former 
times and other jurisdictions, at this day and in this coun- 
try the claim of the mother to her offspring is, at least, of 
equal potency. " By the law of nature, the father has no 
paramount right to the custody of his child. ♦ ♦ ♦ 
All other things being equal, the mother is the most proper 
pei'son to be intrusted with the care of a child of this 
tender age. The law of nature has given her an attach- 
ment for her infant offspring which no other relative will 
be likely to possess in an equal degree." Mercein t^. 
People, 25 Wend. 108, 106. 

It is urged, however, that, by her adultery and mar- 
riage with the paramour, this mother is demonstrated an 
unfit companion of her children. If her sin were incap> 
able of atonement and her life of reformation, the objec- 
tion would be insuperable. But in the statute of 1879 
(chapter 821) we have legislative recognition of the fact, 
familiar in human experience, that an erring spouse may 
return to the path of virtue, and recover the qualities 
requisite to the nurture of children. 

Upon the proo&, the conclusion is clear that the peti- 
tioner has retrieved her character ; that her conduct is 
now blameless ; that her present life is the life of a chaste 
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and exemplary matron. It is not in the interest of society 
that a lapse from virtue should involve an irredeemable 
infamy, but, rather, that moral amendment should be en- 
couraged by every inducement. Surely, the signal reform 
mation shown by the petitioner deserves the reward of an 
occasional visit to her infant ofikpring. Perpetual banish- 
ment from their presence — ^an indelible mark of disgrace — 
tends to render her desperate of a good repute. Associa- 
tion with them will fortify and confirm her in the resolu- 
tion for a better life. What harm can come to these 
children from an interview with this mother ? Is it to be 
imagined that, even if wicked herself, she would seize the 
opportunity to debauch their artless innocence ? But she 
is now of irreproachable conduct and conversation, and 
we may be sure that her influence over them will be ex- 
erted rather to divert them from the ways that led to her 
own ruin. The husband says he has persuaded the chil- 
dren that their mother is dead, and he objects to their 
being disabused of the deception. I should rather think 
it a kindness to them to be relieved of the sense of or- 
phanage by the embraces and ministrations of a caressing 
mother. Indulgence of the filial instinct is not only a 
source of happiness, but is the spring as well of the finest 
social virtues, — obedience, love, sympathy, and reverence. 
Whether, therefore, we regard the interests of the chil- 
dren, the mother, or of society, it is equally evident that 
the petition should be granted. 



Order to be settled on notice. 
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PEOPLE ex rd. THE LAWYERS' SURETY CO. OP 
NEW YORK, Rbspondent, v. D. EDGAR AN- 
THONY, Appellant. 

SXTPBEMB COUBT, APPELLATE DIVISION, FlBST DSPABT- 

MENT, June, 1896. 
§ 2285. 

Contempt-^mtbrogaticn ofmrety upon bond of dtfaiuXting reoeiMrio 

and Ttmediei againgt him. 



Where a permaneKit reoeiver of an insiiranoe corpoiatioii appointed 
in an action for disBolution had been removed, and, under the 
terms of his final aooonnting charged with a sum of mon^, 
which by order of the Court he was directed to turn over to his 
successor, and the surety of said permanent receiver had, under 
further order of the Court, paid to the succeed&g receiver the 
amount in which the original receiver was in default and taken 
an assignment of all the rights and remedies of the succeeding 
receiver against the original receiver, so that the surety should 
be subrogated to the position of the succeeding receiver. Held, 
that the surety having paid the indebtedness of its principal and 
received an assignment of the decree, the form of subrogation 
was sufficient, although the language may not have ezpreesed 
anything more than an intention to assign the rights of the suc- 
ceeding receiver to the surety ; that no personal demand by tiie 
succeeding receiver was necessary after the transfer by hhn to 
the surety ; that a personal demand upon the original receiver, 
made by or in behalf of the surety, was sufficiently absolute to 
enable it to enforce contempt proceedings against him, although 
such demand in terms required payment within three dajrs ; that 
it was not necessary that interrogatories should be filed, as the 
offense charged was substantially admitted by failure to deny 
the material facts alleged ; that there had been a lawful deter- 
mination of the necessary facts to justify an order for commit- 
ment for contempt, as it was alleged and not denied that the 
original receiver has a sum of money in his hands which by 
order of the Court he was directed to pay and fails to pay over 
upon proper demand ; that the commitment for contempt was 
not irregular because the Court did not expressly impose in the 
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form of a fine the payment of the indemnity which the surety 
was entitled to demand from the original receiver ; that it was 
not an irregularity that the commitment specified no fixed dura- 
tion of the imprisonment, as the misconduct proved consists in 
the omission to perform an act, which, in contemplation of law, 
it is yet in the power of the mginal receiver to perfonn {Code, 
section 2886). 

Held, however, that it was error to adjudge that the original receiver 
should pay, in addition to the amount in which he was in de- 
fault, a sum for costs and expenses arbitrarily fixed without 
evidence to show what the actual costs and expenses were. 

{Decided June, 1896.) 

Appeal from order adjudging the appellant to be in 
oontempt, and from the commitment issued thereon. 

Maurice Meyer (of counsel), for appellant. 

Carlisle Norwood (of counsel), for respondent 

Van BBtTNT, P. J. — The National Mutual Insurance 
Company, a corporation organized, under the laws of the 
State of New York, being dissolved in an action brought 
for that purpose, the appellant was appointed permanent 
receiver thereof on the 10th day of May, 1894. He 
duly qualified and entered upon his duties as such receiver, 
and continued in o£Sce until he was removed by order of 
July 8th, 1895, under the terms of which his final account- 
ing was directed to be had before a referee. Thereafter 
said referee duly filed his report, and on the Sd of January, 
1896, an order was duly made and entered in said matter 
confirming said referee's report, and charging said appel- 
lant with the sum of $6,698.87 in cash belonging to the 
said National Mutual Insurance Company, which he had 
failed to turn over to Mr. Daniels, who had been appointed 
receiver, as the successor of the appellant. The said order 
directed the appellant to pay over at once said sum to Mr. 
Daniels, with interest, from November 27th, 1895. A de- 
mand having been made upon the Lawyers' Surety Com- 
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pany by Mr. Daniela, the present receiver, for the payment 
by said company as surety for said appellant of said sum of 
$G,698.37, with interest thereafter, and on* or about the 
10th of February, 1896, an order was duly entered in the 
aforesaid action, authorizing the said receiver to^ receive 
the payment of the said sum, with interest, as aforesaid, 
from the surety company, and upon receipt thereof to as- 
sign, transfer and set over to the said company all his 
rights and remedies against the appellant, so that said com- 
pany should be subrogated to the rights and remedies of the 
said receiver. On the 17th of February, 1896, the Law- 
yers* Surety Company, as surety for the appellant, paid to 
Mr. Daniels, the present receiver of said insurance com- 
pany, the said sum, with interest, and said receiver there- 
upon executed to the surety company an assignment of 
all his rights and remedies against the appellant for the 
payment of the said sum of $6,693.87, with interest. On 
the 2d of March, 1896, the surety company signed a de- 
mand upon the appellant for the payment of said sum, 
with interest, and by its attorney served the same upon 
the appellant, together with certified copies of the orders 
and papers upon which the demand was based. The ap- 
pellant having failed to comply with tliis demand, an 
application was made for an order directing the issuance 
of a warrant of attachment as for contempt against the ap- 
pellant for disobedience of said order of January 8d,1896, 
in failing and neglecting to pay said sum, with interest, 
which order was duly granted, and upon the same day a 
warrant of attachment was issued against the appellant 
returnable forthwith. The Sheriff, having arrested the 
appellant under the said warrant, brouglit him before the 
Court, and on the 81st of March, 1896, after various ad- 
journments, the matter came up for hearijig. The appel- 
lant filed an affidavit in no way denyimg the facts herein- 
before stated, but alleging that he had taken an appeal 
from the order fixing the amount of his liability, and that 
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upon such appeal he verily believed that the order would 
be reversed entirely, or so modified as to reduce his lia- 
bility many thousands of dollars. The affidavit then pro- 
ceeds to allege that the appellant is not chargeable with 
the amount which he has been adjudged to pay, and ex^ 
presses the desire to secure the surety company against any 
loss that they might sustain on his account, and asks that 
a stay of proceedings might be granted pending the appeal 
from the order on which this application is based, upon 
his giving security to hold himself amenable to any 
further order of the Court. The Court thereupon en- 
tered an order adjudging the appellant in contempt of 
Colirt in not having obeyed the order of January 8, 1896, 
which required the payment of said sum of 96,698.87, with 
interest, and that the misconduct of the appellant was 
calculated to and actually did defeat, impair, impede and 
prejudice the rights and remedies of the plaintiff therein 
to its actual loss and damage in said sum and interest, 
besides costs, amounting to the sum of $250, which the 
appellant was directed to pay. It was further ordered 
that the appellant be committed to the Sheriff to be re- 
tained in close custody until he should pay said sums, and 
that a warrant issue to execute this order. Thereupon a 
warrant of commitment was issued, and from the last 
named order and the said warrant this appeal is taken. 

Various points are raised by the appellant upon the ap- 
peal. It is urged that as the relator was not a party to the 
action or proceeding in which the order was made, it could 
not invoke or continue the rights and remedies which had 
been given by said order to the receiver who was the suc- 
cessor of the appellant. It seems to us that this point is 
not well taken. It appears that the Lawyers' Surety Com- 
pany was the surety of the appellant upon his bond ; and 
that upon it being determined that he was in default, upon 
application to the Court it obtained an order authorizing 
the present receiver to receive the amount which the ap^ 
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pellABt ought to hftTe pud and to make aa assigtunent of 
all his rigiitB under the order which fixed the amount of 
the appeUaat'a liiAility to tlM Buroty company. The 
ramtj oompany made the paywfint to the looeiyer, aftd 
aooh raoeiTer, ia punuaiioe of the authority coufotMd upon 
hia by the Court, aas^ned to the surety eompaay all his 
claims under said order with the intentiosi, as was stated, 
of suhtofating the surety oompany in his plaoe and stead 
in respect to said order. It is urged that because of the 
use of these woKb then was no subrogation, and Ijiat Mr. 
Danieb did not actually subrogate the surety company in 
his pkoe and stead, but only stated that he intended by 
the assignment so to do. The surety oompany having, 
under the circumstances disclosed, paid the amount re- 
quired to be paid by the appellant, and the decree being 
assigiied to it upon the authority of the Oourt by its 
officer, succeeded necessarily to all the rights whicb the 
receiver had enjoyed and was entitled to puisue the same 
remedies as the receiver had for the enforoement of the 
decree. 

It is further urged that no sufficient personal demand 
was ever made of the appellant by any one. This seems to 
be based upon the theory that the personal demand should 
be made by Mr. Daniels as receiver, even although by the 
order of the Court all his rights had been transferred to 
the surety oompany. As idready stated, that company, 
being his successor by means of the said assignment, had a 
right to pursue all the remedies which the law provided 
for the enforoement of the order. 

It is urged that the demand required payment within 
three days ; and the fact that the surety company gave 
the appellant an opportunity to comply with the terms <^ 
the decree is used as an argument that no absolute demand 
was ever made. We do not see the force of this reasonu^. 
A personal demand was miide upon him, copies of all the 
papers were served upon him, and he was required to pay; 
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And the &ot that the surstj coo^paoy gave him three days 
in which to make the payment oertadnlj wee not a waiver 
of the demand. 

It ie uiged that as the appellant did not admit the of* 
fense chaiged, intenogatories should hare been filed* 
Upon an examination of the affidavit of the appellanti we 
think it clearly appeavs that it does admit all the &ct8 
necessary to constitute the offense chaiged* He admits 
the entiy of the order ; he admits that it required him to 
pay money which he had not paid ; and all the answer 
that he makes is that he has appealed from the order and 
hopes to reduce the amount, and asks for time* He no- 
where denies the entry of the order or the facts claimed to 
he established by the order ; and we do not think that it 
was the intention of the Code that interrogatories must be 
filedf unless the party makes an express admission upon 
the record* It is a rule of pleading in all civil acti<Mis 
and proceedings that a failure to deny is to be treated as 
an admission. When the appellant therefore made no 
denial whatever of any of the facts upon which the war- 
rant of attachment was issued, there was no necessity for 
interrogatories. It appeared before the Court that the ap- 
pellant was guilty of the contempt. 

It is further uiged that there was no lawful determina- 
tion of any of the necessary facts to justify the order 
for commitment; and that there was no logal proof of 
actual loss or injury to any one. It seems to us where it 
appears that an order has been made that a receiver has a 
certain sum of money in his hands which he fails to pay 
over upon proper demand, actual loss and injury are suf- 
ficiently shown. It is difficult to see how any other or 
more competent evidence could be offered. 

It is further urged that as the Court did not impose, in 
the form of a fine, the payment of the indemnity which 
the surety company was entitled to demand from the ap- 
peUanfc, the order and commitment were irregular. Thio 
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question has been determined adversely to the contention 
of the appellant in the case of the People v. Grant (11 St. 
Hep. 559), where it waa held that there was no particular 
magic in the word ^^ fine,*' and that where it was the clear 
intention of the Court to impose the payment of the 
amount unjustly withheld by the person to be committed, 
it was sufficient to state that the moving party had been 
injured to this extent and to require the payment of the 
amount. 

In regard to the fact that the commitment specifies no 
fixed duration of the imprisonment, which it is claimed 
upon the part of the appellant is an irregularity, as such 
imprisonment can only be for a reasonable time not exceed- 
ing six months, it seems to be sufficient to say that by 
section 2285 of the Code it is provided that where the 
misconduct proved consists in the omission to perform an 
act or duty which it is yet in the power of the person to 
perform, he shall be imprisoned only until he has per- 
formed it and paid the fine imposed : and that in such a 
case the order and the warrant of commitment must specify 
the act or duty to be performed and the sum to be paid. 
The order and warrant of attachment in the case at bar 
specified with sufficient clearness the act to be performed 
and directed the discharge of the appellant upon compli- 
ance with the order ; and the act was one which, in a legal 
sense, it was in his power to perform. That as matter of 
fact he may be unable to pay over the trust fund because 
he has embezzled and squandered it, is immaterial. That 
kind of inability is not the lack of power to do the act 
directed to be done which the law contemplates. The 
order and warrant seem, therefore, to have complied with 
the provisions of the Code in respect to the duration of 
the imprisonment. 

We think, however, that the Court, in the absence of 
proof and judicial determination thereon, had no power to 
adjudge that the costs and expenses were $250. There is 
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not a scintilla of evidence contained in this record to show 
what the costs and expenses were, and there was nothing 
upon which the Court could act. It was improper, there- 
fore, for the Court to require the payment of this sum as 
costs and expenses. It was not imposed as a fine in addi- 
tion to the loss and injury which was occasioned by the 
neglect of the appellant, but as an indemnity for disburse- 
ments incurred in respect to which there is no proof. 

We think, therefore, that the order and commitment 
should be modified by striking therefrom the provision re- 
quiring the payment of the sum of f 250 as costs and ex- 
penses ; and that as so modified, the order and commit- 
ment should be affirmed, without costs to either party. 



All concur. 



KEEGAN et al. v. SMITH et al. 

M cMAHON et al. v. SAME. 

City Coxtbt op New Yobk, Trial Term, Junb, 1896. 

§§ 2727, 2728, 2748. 

Accounting by adminiBtrator—wretiea not hound unless eUedir-dM 

of administrcUor to decedent. 

An administrator by decree in a proper special proceeding must be 
charged in his account with a debt due by him to decedent in 
her lifetime, but, although such debt must be treated as money 
in his hands for the purpose of administraCion, it will not, for all 
purposes, stand on the same footing as if he had actually re- 
oeiTed so much money, nor is it a debt for which the sureties or 
his administrator's bond may be held liable. 

Under section 3728 of the Code of CivU Procedure requiring the 
sureties on the bond of an administrator to be cited upon the 
27 
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jttdioi^l iflttteneDi of his aooomt, a deom nDdcrad on SKld 
•onnontiitg to noi binding upon tlie muMem imlcw thcj wore 
cited. 
ifieMed Jwu, 1816.) 

Aotion against the aoretiea on an adminiatxator's bond.^ 



DemU$ MeMahon^ for 

Andrew M. CfluU^ for defendants. 

Vak Wyck, C. J.— These two actions were tried hy 
ooBsent npon the same proof, by the ooort, without a jury, 
and Smith alone i^peared and defended. He is sued as a 
surety on the official bond of Michael Keegan, who was 
in February, 1898, appointed administrator of the estate 
of his sister Jane, who died unmarried in the previous 
month. Another of her brothers, James Keegan, under 
section 2727, Code, petitioned the surrogate to issue a cita- 
tion to the administrator, who had failed to file an account, 
although more than eighteen months had elapsed since 
his appointment, to show cause why he should not be com- 
pelled to render his account, and have the same judicially 
settled ; and the administrator was alone so cited, and 
thereafter he filed his account, in which he charged himself 
as having collected the money left by decedent in her sav- 
ings bank, amounting in cash to ^79.86, and credited him- 
self with $890, as properly disbursed by him for under- 
taker's, funeral, and church services. The petitioner, by 
his attorneys, McM ahon et dl.^ who are plaintiffs in one of 
these actions, filed objections to this account, — ^that the 
disbursements of 9890 were excessive, and that the admin- 
istrator had failed to charge himself in the account with a 
just debt due by him to the decedent in her lifetime. This 
account and the objections were referred by the surrogate 
to one Bradley, and one Bonynge, as stenographer, took 
notes of the minutes at the hearings before the referee* 
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The petitioner, by Us attornejs, made proof before the 
referee that the decedent bad obtained on October 6, 1888 
(fonr years before her death)» against the sdministratort 
three judgments, aggregating t598.26, and, with interest^ 
amounting to 9821.68; that these judgments remained 
unsatisfied of record; that, during deoedent's lifetime^ 
her attorney had made ineffectual efforts to collect 
the same, or any part thereof; and that the same 
still remained wholly unpaid, — ^bot did not make the 
slightest effort to prove that these judgments were col- 
lectible. So that the only issues tried on this reference 
were whether the item of disbursement of t890 was rear 
sonable and proper, and whether the administrator was in> 
debted to the estate upon these judgments recovered by 
decedent against him, in her lifetime ; and the referee 
reported that he was so indebted, and that his disburse- 
ments should be reduced by two items, $19 and #46.68, — 
165.63, which deducted from 9890 left 9824.87, as prop- 
erly disbursed and credited to him in his account The 
administrator had received in cash 9579.85, from which 
deduct the 9824.37 as allowed, and there will still be a cash 
balance in his hands of 9254.98, to which add 9821.28, 
which must be charged in his account as a debt due by 
him to the decedent in her lifetime, and his account will 
show a nominal balance of 91,076.51 in his hands. How« 
ever, the liability of the sureties 6n the administrator's 
bond is entirely different as to these two items of 9254.98 
and 9821.28. The action of James Keegan et al. is by 
four of the five next of kin of the decedent against Smith, 
as surety on the bond of the administrator, who is also the 
other next of kin, and is based upon the decree entered 
upon the roferee's report, and which decree purports to be 
a final judicial settlement of the administrator's aocounti 
and decrees the final distribution of the decedent's entire 
estate, although no one was cited upon this special pn^ 
oeeding except the administrator, who is one of five of 
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decedent's next of kin, and no one appeared except him 
and the petitioner, another next of kin. The decree, after 
jadicially settling the account hy chaiging the adminis- 
trator with the balance of cash of 9579.35 and with •821.23, 
as» ^an indebtedness to the estate for judgments recoyered 
by decedent against tiie administrator in her lifetime,'' 
and crediting him with the 1(824.37, directs a final distri- 
bation of the balance of 91,076.51 by the administrator as 
follows : First, to the referee, 975, and to the stenog- 
rapher, 980.20 ; second, to McMahon et al^ attorneys for 
the petitioner and his brother Joseph, as costs and allow- 
ance, 9121.99 ; third, to dbtribute the residue of said 
estate among James (the petitioner), Michael (the admin- 
istrator), and Joseph Keegan, and Margaret and Edward 
Riggs, the next of kin of deceased. There is no specific 
direction as to how much is to be paid to each, or as to 
how much each is entitled to, or as to whether Margaret 
and Edward Riggs are children of a deceased sister, and 
only entitled to her share of James Eeegan's estate. The 
sums directed to be paid to the referee, the stenog^pher, 
and petitioner's attome3ns, amounting in aggregate to 
9277.19, exceeds by 922.21 the cash balance of 9254.98 in 
the administrator's hands. These sums must be paid, if 
at all, before distribution to next of kin ; and this would 
leave only 9799.82 of the 9821.58 charged as a debt due 
by administrator to decedent during her life, to be so dis- 
tributed. The petitioner's attorneys obtained and filed 
with the county clerk a transcript showing a judgment 
perfected by the decree in favor of James and Joseph 
Keegan and Margaret and Edward Riggs (the plaintiflEs in 
this action) and Michael Keegan against Michael Keegan, 
as administrator of Jane Keegan, deceased, for 9799.82, 
and issued, under Code, § 2554, an execution thereon to 
the Sheriff against the administrator, to enforce the pay- 
ment to plaintiffs of 9639.20, or four-fifths of the total 
amount directed to be paid to next of kin; but it does not 
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appear whether plaintifTs shares amount to four-fifths or 
to three-fourths. This execution against the administra- 
tor was returned wholly unsatisfied ; and the four next of 
kin (plaintifEs) bring this action, under Code, § 2607^ 
against Smith, as surety on the administrator's bond. 

It must be conceded that under 2 Rev. St. p. 84, § 13, 
an administrator, by decree in a proper special proceeding, 
must be charged in his account with a debt due by him to 
decedent in her lifetime ; and, although such debt must be 
treated as money in his hands for the purpose of adminis- 
tration, it will not, for all purposes, stand on the same 
footing as if he had actually received so much money, and, 
if wholly unable to pay the money as directed by a decree, 
he will not be punished for contempt, as he could be if he 
had actually received the money from some other debtor. 
Baucus v. Stover, 89 If. T. 1, in which it is said : 

'^ Whether his sureties could be held for such debt as 
so much money actually received by him we are not now 
called upon to determine, and do not determine." 

However, the Court of Appeals has since held that his 
'Sureties could not be held for sucb debt in the action in 
which the sureties were sued, and such action against them 
was dismissed. See Baucus v. Barr, 107 If. T. 624 ; 13 
N. E. 989, which affirmed same case in 45 Hun^ 582, on 
the opinion of General Term, which sajrs : 

^' The surrogate, following the decision of the Court of 
Appeals [Barcus v. Stover, 89 N. Y. 1], has ordered that 
the executor do apply and distribute the amount due upon 
the note as part of the personal estate of the testator. As 
he can do nothing of the kind, and legal remedies against 
him have proved unavailing, this action is brought against 
his sureties. The sureties are not liable, and judgment 
must pass in their favor." 

In the case at bar it appears on the face of the decree 
that the next of kin (plaintiffs) can have resort only to 
the debt due by the administrator to decedent during her 
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Ufeidiiie, for ptjKient of their diatributivo ahax^s of htr 
etfeftto; Md agaiiiit that thej haye exliaiisted their remedj 
fay exeeiition returned nmatiHfiedi but may gtill puiaue tbt 
adndnistrator by auppIenMOitaiy prooeedingv. Moreover^ 
auch a decree aa the one under which they iasued execu- 
tion, and now aue the aurety^ doea not now bind the 
auxetiea on an adminiatrator^a oflBoial bond. It must be 
remembered that prior to September, 189& (chapter 252, 
Lami N. Y. 1898, and chapter 421, Law$ N. Y. 1894), it 
waa not neceaaary for an executor or adminiatrator who 
aooghta judicial aettlement of hia account by decree, under 
aectiona 2728 and 2729 of the Code, to cite his suretiea, 
aldiough he waa alwaya required to cite next of kin, lega- 
teea, creditOTa, etc., and the decisions prior to that date 
adjudicating an estoppel against suretiea by auch decrees 
must be considered in view of the fact that sureties were 
not then necessary parties to the special proceeding in 
which such decrees were made. But now, upon a volun- 
tary petition fay an administrator for a judicial settlement 
of hia account, hia sureties must also be cited, under sec- 
tion 2728 of the Code. In these cases at bar, one of five 
next of kin petitioned, under section 2727, for a citation 
to issue to the administrator alone, who had failed to file 
an account, although eighteen months had elapsed since his 
appointment, to show cause why he should not be com* 
pelled to file his account, and have the same judicially 
settled ; and this section provides that if, upon the return 
of such a citation, the administrator fitils either to appear 
or to show good cause to the contrary, or to present, in a 
prcqi^er case, a petition, aa prescribed in section 2728, an 
order must be made directing him to account within such 
a time and in such manner as the surrogate prescribes, and 
this section further provides : 

> *^ If it appears that there is a surplus, distributable to 
creditora or persona intereated, the surrogate, at any time, 
may iaaue a aupplem^ital citation, directed to the persons^ 



VOL XXV. 428 



Kfiaoui Vm ft»"^-*» : If dHahon v. Ffftinfti 



who must be oitod* on the petition of an executor or ad^ 
mimstrator for a judicial settlement of hie accoant»aiid 
reqairing them to attend the accounting." 

Thii proVieion last quoted from section 2727 fint 
appeared in Throop's Code of 1884, as the last sentence of 
section 2727, and lus note thereto says : 

*^The last sentence is new. It appeared to be neces- 
saiy because the former statute contained no provision for 
citing the persons entitled to the surplus, unless the ex- 
ecutor or administrator voluntarily presented a petition 
for a settlement. It is manifestly improper that a distri- 
bution should be made without giving them an opportunitfr 
to be heatxi." Dayt. Sur. 451, 461. 

And section 2728 provides that the sureties, etc., must 
be cited on a voluntary petition by the administrator for 
judicial settlement of his account. And section 2748 says : 

'^ Where an account is judicially settled, as prescribed 
in tins article [sections 2722-2748], and any part of the 
estate remains, and is ready to be distributed to the credi- 
tors, next of kin, etc., the decree must direct the payment 
and distribution thereof to the persons so entitled, accord- 
ing to their respective rights. If any person, who is a 
necessary party for that purpose, has not been cited, or 
has not appeared, a supplemental citation must be issued^ 
as prescribed in section 2727 of this act" 

No one was cited or appeared in the special proceed- 
ings before the surrogate in which the decree was entered 
directing a judicial settlement of the administrator's 
aooount» and directing a final distribution of decedent's 
entire estate, except the petitioner and the administrator, 
and possibly the brother Joseph ; at most, only three of 
five next of kin. The remaining next of kin, the credi- 
toiB, if any (no proof having been that there were none, 
or that they had been advertised for), and this surety, 
Smith, the defwdant, are not bound by that decree. 
Browning v. Vanderhoven, 4 Abb. N. T. 166. This was 
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an action by the attorney of a petitioning creditor npon 
the surrogate's decree awaiting him an allowance of $70 
against the sureties on the administrator's bond ; and Bar- 
rett, Jn in directing judgment for defendants, with costs, 
and holding that the allowance by the surrogate was with* 
out jurisdiction, said : 

^ The question remains as to whether these sureties can 
take the objection. The object of the statute ILaws 1870, 
c. 859, § 1] appears to be to place the Surrogate's Court, in 
this matter of jurisdiction, upon the same plane as courts 
of general jurisdiction. Under this section, the remedy 
of the administrator was probably limited to an appeal. 
The sureties, however, were not parties to the record, and 
could t^e no appeal. It is doubtful whether they could 
move the surrogate, and, in case of his adherence to the 
original judgment, obtain a review by appeal from the de- 
nial of their motion. Be that as it may, the legislature 
never intended, as to the parties dehors the record, to over- 
turn the general policy of the law, which allows the fullest 
inquiry into jurisdiction.*' 

And see Schlegel v. Winckel, 2 Dem. Sur. 232, as to 
the necessity of a proper supplemental citation, under sec- 
tion 2727, before decreeing distribution on petition of a 
creditor. 

The decree upon which both plaintiffs sue awarded the 
referee and stenographer $155.20, and the plaintifEs, Mc- 
Mahon et al^ the petitioner's attorneys, $121.99, — making 
$277.19, which would fully exhaust the cash balance of 
$254.98, the only available asset in the administrator's 
hands ; and it is fair to assume that if the sureties and next 
of kin and creditors, if any, not cited, had appeared and 
objected, these allowances, if made, would have been much 
smaller ; and, as they were not cited, they still have the 
right to have their objections heard. 

The complaint in the action of Keegan et al.^ the next 
of kin, plaintiffs, against Smith, as surety, defendant, is 
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dismissed, with costs and extra allowance of 5 per cent, 
on plaintiffs^ claim to said defendant ; and so, too, the com- 
plaint in the action of McMahon et al.^ plaintiffs, against 
Smith, as surety, defendant, is dismissed, with costs and 
extra allowance of 6 per cent, on plaintiffs' claim to said 
defendant. An exception on behalf of the plaintiffs in 
both actions is noted to this decision, and a stay of execu- 
tion is granted such plaintiffs of thirty days after notice 
of entry of judgments. 
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dents of the City of New York, this Is not a sufficient com- 
pliance with the jurisdictional requirements, and therefore 

invalidates the attachment 261 
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ATTAGHICENT. Under Sectioii 688 of the Code of Civil Pro- 
cedure, providing that personal service of the summons must 
be made upon the defendant against whose property an a^> 
tachment haa been granted within thirty days after the 
granting thereof, or else before the expiration of the same 
time, service of the summons by publication must be com- 
menced, or service thereof must be made without the State, 
pursuant to an order obtained therefor ; failure to serve the 
summons without the State upon a non-resident tiU after 
the expiration of the thirty days does not affect the validity 
of the service, or the order authorizing it, but simply the 
validity of the attachment which the defendant there- 
upon is entitled to have vacated '. . 280 

S ee Assignment 394 

' u nder our Code is not an original process by which an action 
is commenced. It is a mere proceeding in an action 176 

—Where a sheriff receives several attachments against the 
same debtor, it is his duty to satisfy them in the order in 
which they were received 197 

•——An application to vacate a warrant of attachment, when 
founded only on the papers upon which the warrant was 
granted, if the warrant was granted by a Judge out of 
Court, must be made to the same Judge, in Court or out of 
Court, and with or without notice, as he deems proper 202 

——In applying for a warrant of attachment, a statement of two 
grounds, disjunctively and in tiie alternative, is a statement 
of neither ground, since to affirm one or the other proposi- 
tion is to affirm neither ; and in such a case the warrant will 
be vacated 908 

——The sheriff is entitled to be paid his fees by the defendant 
before he can be called upon to surrender thV property upon 
which the attachment was levied 99t^ 

—Against property provided for by section 685, subd. 8, Code 
of Civ. Pro., as amended in 1895, in actions for personal in- 
juries, is limited to the probable amount of the recovery 102 

— ^The practice in this respect should be assimilated to that fol- 
lowed in granting orders of arrest 102 

—What constitutes a certified copy of a warrant of attach- 
ment 156 

^Against foreign corporation. What is a sufficient service of 

the summons under section 688 of the Code 48 

^Where an attachment has been granted against a foreign 

corporation and the affidavits upon which it was granted did 
not show either that the plaintiff was a resident of the State 
or that the cause of action accrued within the State ; and 
said attachment was set aside for want of jurisdiction on 
motion of a subsequent lien or a motion for leave to file an 
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additional affidavit nunc pro tunc setting forth the residence 
of the plaintiff will not be granted 865 

ATTORNEY'S LIEN. The lien which the statutes give to an 
attorney upon his client's cause of action does not confer 
upon him a right to stand in the way of a settlement of an 
action which is desired by the parties and which does not 
prejudice any right bf the attorney 827 

BILL OF PARTICULARS forms no part of the pleadings 188 

BOND. In an action brought upon a bond given to discharge a 
mechanic's lien, the lienor may sue as plaintiff in his own 
name, and no assigmnent of the bond to him is necessary to 
support the action 261 

CERTIORARI. Where the relator fails to apply for a writ of 
certiorari until more than four months after the determina- 
tion to be reviewed becomes final and binding, such four 
months limitation shall be an inseparable bar to the issu- 
ance of the writ 89 

Under section 2188 of the Code of Civil Procedure, provid- 
ing that in certiorari proceedings the cause ** must be heard 
upon the writ and return, and the papers upon which the 
writ was granted," the Court is not at liberty to look beyond 
the retum.and consider the facts stated in the petition and 
accompanying papers unless the return is an admission of 
those facts or an equivalent of an admission. The fact that 
the return is silent as to the allegations contained in the peti- 
tion and accompanying papers will not justify the Court in 
assuming that such allegations are true 867 

COMMITTEE OF PERSON and property, appointment of ; no- 
tice need not be given to relatives, when the application for 
the appointment of committee is made by the husband or 
wife 106 

COMPENSATION of referee on sale m foreclosure 100 

CONTEMPT OF COURT. The knowingly interposing a false 
answer is not a contempt of Court for which a party may be 
punished in a civil proceeding 278 

— ^The knowingly interposing a false answer is not a contempt 
of court for which a party may be punished in a civil pro- 
ceeding 116 

—A warrant of attachment, under which a person is held to 
answer for a contempt, need not recite the contempt or any 
of the proceedings upon which the warrant rests 141 

—A proceeding to punish for an alleged criminal contempt 
originating in the violation of an order granted in a civil 
action is a civil special proceeding within the meaning of 
the Code of Civil Procedure(sections 1856, 1857) and an order 
therein finding the party proceeded against guilty, and im- 
posing a punishment, is reviewable upon appeal ; an appli- 
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fropi said order will be graiitod 888 

CO>P4{tTNERS. Sttit agaiBst deCanda^ta as oo-paitDen; oo- 
paiinenhip most be ptoved as aUs^^ ; one of the defend* 
ants not chargeable individual! j if the defendants joined as 

oo^p^ctoersweKenetsuebinfiict, 25i 

O0SPOR4TION. In an action by,OE against a o(Mrpoiation, it is 
not neoanary to pcoTe on the trial of the cause the e xist- 
eace of the corporation, uiUen the answer is verified and 
contains an attnaatire allegation of its non-enstenoe ; and 
this rule ai^Uea.wfaew the defondsnt doee not amfiear or 

plead (» 

COfilBk On reference of a claimagainst a decedent's eaMe, the, 
plaintiff f if soooessf ul, is entitled to reooTer the fees of the 
referee and witnesses- and other necessary disbarsemenlSi 
but wheve t|pe-olaim haa not been nnrpeennaWy-resiBted/or 
neglected by the defendant, cannot recover coats. 848 

€X>nNTEBCLAIM. Where an action involves the ezaminationt 
of a long account, the interposition of a irmntfrrla>w in 
B^iifh an action does not prudent its reference 877 

^Against the Isjadiogd personally m^ not. be inteipoeed in a 

summaxy prooeeding brought by her in her capacity as 
guardian 108 

^In an action to foreclose a mortgage* a motion made to strike. 

off the cause tor want of a rqplyto a counterclaim ioonteined 
in4;he answev will be denied 148 

CREDITORS. See Assignment 294 

CREDITOR'S U^attaches only to debtor's share where parti- 
tion of the pp^ierty is madev but to the whole premises 
where asale is made 228 

DAHAGES. In an action brought by a father, as administrator^ 
under the statute, to recover damages for the death of his 
infant child, caused by defendant's negligence, the jury, in 
determining* the amount of damages to be awarded is in 
duty bound to consider the probable ftftmin^ of the child 
during minority over and above her support, clothing and 
education 249 

DEBTS OF DECEDENT, payment of. Personal estate must be 
exhausted before recourse can be had to his real estate 801 

^The debts of a decedent for payment of which his real estate 

may be sold, and which Code Civil Procedure, section 2756^ 
provides shall not include costs of a judgment against his 
executor or adminiBtrator, do not include costs of an action 
against the surviving partner of decedent 816 

DECEa:)ENT'S ESTATE. SeeCosts 848 

DEFAULT. The fact that a District Court Juntice cannot open 
a .default taken in summaiy proceedings does not imp(y that 
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DEPAITLT. *8ectioii 734 of tiie Code declaring ihe power of the 
Courts to open defaults within one year, applies only to 
Courts ofteeoitt 267 

-^-^Originand extent of powerto open defaults 257 

^By'his 'default,' the defendant admits only the facts properly 

pleaded, :not that the plaintiff is enlitied to the relief de- 
manded, or tiie extent of that relief 1 

DtiMURRER. If the interest of ptaintiffs fn a cause of action 
be obrlously joint, upon demurrer It will not be deemed 
several because not characterised in terms as joint ^947 

DESIGNATION of defendant whose Christian name is unknown ; 
validity of judgment %4^ 

— ^nie purchaser at the foreclosure sale, before taking the title, 
however, has a right to demand that the requisite amend- 
ment be made, so as to suflfloiently designate the defendant 
intended 347 

jyiSftRICT COURTS, power to open defaults. See Defaults 397 

ENTRY of judgment waives right to appeal from judgment. . . . 144 

KXAMTNAtlON. Power of Court to extend time to answer 
until non-resident plaintiff complies with order for his ex- 
amination 04 

^— Order binding while in force, though not properly granted. . "M 
O f adversary before trial. The affidavit on which the order 
is based must contain an allegation that the testimony sought 
to be obtained "is material and necessary for the party 
making the application" 348 

Of party before trial. A party may examine his adversary 

before trial in order to frame his pleading or complete his 
proof, but not to ascertain whether he has a cause of action 
or a defense against the adversary 194 

EXECtrrOR*S ACOOXTNTING. Expenses incurted in unwise 
and fruitless litigation will not be allowed 78 

'E3CTRA ALLOWANCE IN CONDEMNATION FROCEEDINOa 
Apl^lies only to proceedings instituted under the general con- 
demnation law, and not to those under a special statute 14 

«— -No allowance can be granted, in a foreclosure case under 
section 8308, subd. 3 of ttie Code, where no defense has been 
'interposed in the action, as such fact must appear as a con- 
diti(m precedent to the right of the plaintiff to an allowance . . 873 

"^ALSE ANSWER. Interposition of false answer not a oon- 
tigmpt of court "116 

«ee Contempt 378 

FlOnnoXTB name of defendant See Designation M7 

FnlDINQS. Mustbepassed upon'by referee appolikted 'by 8ilr- 
rogate's Court (Ml 
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FORECLOSUBE of mechanic's lien. Where a judgment has 
been recovered for the debt, the return of execution unsatis- 
fied is an indispensable condition to the maintenance ot>an 

action to foreclose the lien 287 

FORECLOSUBE. Compensation of referee on sale in fore- 
closure 100 

FOREIGN CORPORATION. Action by resident of the State 
against a foreign corporation — ^residence of plaintiff — ^juris- 
diction 108 

HABEAS CORPUS. See Appeal 228 

JOINT cause of action. See Demurrer 847 

JUDGMENT. When clerk is not authorized to enter judgment 

upon referee's report 6 

Note on entry of judgment on referee's report 13 

Entry of. See Entry 144 

JURY TRIAL. On a trial in a Justice's Court, unless a jury 
trial ia demanded at the time of the joining of issue, the right 

to trial by jury shall be deemed waived 191 

—The rule of Court, requiring an application to frame issues 
to be tried by a jury, in a case in which the party (a not en- 
titled of right to such a trial, to be made within ten da3rs 
after issue joined is imperative, except where facts are shown 

to excuse neglect to apply in season 358 

An order granting a jury trial of issues in an equity suit is 

appealable 858 

JUSTICE'S RETURN on appeal. Time for filing 842 

LEASEHOLD ESTATE. The phrase * ' real property," in section 
8253 of the Code of Civil Procedure, does not include lease- 
hold estates so as to bring an action for the foreclosure of a 

mortgage thereon within subdivision 1 of that section 872 

LIMITATIONS, STATUTE OF. Interpretation of section 401 

of the Code of CivU Procedure 205 

^Motion to amend answer by setting up Statute of limita- 
tions 806 

^Trustee of corporation ; failure to' file annual report 810 

IIS PENDENS. The fact that the lis pendens in a suit to foi^- 
close a mortgage was filed before the filing of the complaint 
does not constitute a fatal defect, where it doe^ not appear 
that any right was acquired by anybody as against the 
property by incumbrance or lien, intermediate the beginning 

of the suit and the decree and sale thereunder 896 

LUNATIC. See Committee IM 

MANDAMUS, not the proper remedy to review an erroneous 

decision 89 

MECHANIC'S LIEN. An action at law, once begun, to enforce 
the debt secured by a mechanic*s lien, must be carried 
through to completion, and the legal remedy exhausted, b&- 
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fore the lienor can have recourse to the equitable remedy of 
foreclosure; and the complaint in foreclosure which does 
not allege the issue and return of execution unsatisfied is 

demurrable , 62 

MECHANIC'S UEN. See Bond 261 

See Foreclosure 237 

MISREPRESENTATION AS GROUND FOR ANNULLING 
MARRIAGE. A marriage will not be annulled upon the 
ground of fraud, because the defendant had falsely repre- 
sented to plaintiff that she had never been previously mar- 
ried, even though the plaintiff was by such misrepresenta- 
tion induced to marry the defendant * 88 

NON-RESIDENT plaintiff . See Examination 94 

PARTITION. Section 1548 of the Code of Civil Procedure, pro- 
viding that *' in a partition action the executors or adminis- 
trators and creditors of a deceased person, who, if living, 
should be a party to said action, must be made parties de- 
fendant," applies only to the case of a deceased owner of an 
undivided share, and not to the conmion ancestor of the 

parties to the partition 874 

See Creditor's Lien 228 

PAYMENT. Non-payment as a necessary element of plaintlff*s 

cause of action and payment as an affirmative defense 147 

PENSION MONEYS. Property purchased with pension moneys 

is exempt from seizure for non-payment of taxes 267 

PERSONALTY. Decree of Surrogate's Court, admitting will to 

probate, binding only as to personalty 128 

^The succession to an intestate's personal proi>er^ is governed 

by the law of the actual domicile of the intestate at the time 

ofhis death 159 

PHYSICAL examination of party before triaL Attorney cannot 

be required to produce the plaintiff 56 

PHYSICIAN AND PATIENT PRIVILEGED. In an action for 
personal injuries, the plaintiff by calling one or two physi- 
cians who had attended her, and not the other, as her own 
' witness, and requiring him to disclose the facts and results 
of the examination and consultation, and make public what 
took place between the plaintiff and her two physicians, has 
waived the privilege of secrecy given under section 884 of 
the Code of Civil Procedure, and can no longer impose silence 

on the other physician 168 

PLEADING AND PROOF. See Payment 147 

PLEADINGS. A plaintiff's pleadings are to be taken together, 
and if together they state facts sufficient to constitute a 
cause of action, the suit may be maintained, although the 

complaint alone may not be sufficient 276 

28 
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POOR VBBflCm. 'OrtTtptittmiag f MKoiituntg <«po«rvf«r- 

•on '* lyytilahici hwmn iflFfitii^! <i wrtwtiatfBl light 85 

FRAOnOB. gteAgpedt aW 

FBIVILBaED. Knowledge obtained by phydoian in Ins pno- 

f eaioml oapadty « 'M- 

BItOBATE OF WILL. Decree binding only as «to pftwwilly. . KM 
— kUpMLyraof «f hmdwvlttBg of teitator«Bd ntaoifW^ wft- 45 

^WIien«&«B6tkMito detemlBe the ^wnlidity 6t the probate of 

•«>will Mayihe oaaunenoed (H» 

WaHvr o f #cfvie e of eitalion does not oonfer jttrisdielion. . . 71 

'FR01II880BY NOTE. IntukOoHon wp»k a^piomiaBoiy note for 
a money judgment, 4i«gonenJ aanigne^ for tj(ie benefit M 
oioditorB of the BiOktfn of the BOto is intereated In thesubjodt 
ofthe«clion,>wfthinlfce iMSaairiQgof«eetiott4S»oftheOoide 
of Cltil Ppocwlmeyond audi aaajgneciophisownappMoatfton 
* may bermade-a party dalendant 881^ 

PUBLICATIC^, SoFvioe Of annunons by. To authoiice the 
mder, not only is an alMoTit of Bon«>resideDoe necessaiy, 
but also a verii^ed complaint showing a suffioient cause of 
action against the defendant to be served and that the oase 
isoneofwhieh the Gouvtean take oogniaanoe ^2!^ 

*»«— Order of publieation of summons— ofldavit insufficient to 
Mipport 10 

•x^-Note on snffieiancy of affldaTit to support order of pnbiioa- 
tian of sommoBs 91 

" ■ Order for. Service without the State; attachment; time 
within-whieh summons must be served -880' 

RBCSIVraEt. Order requiring plaintiff as reeeiT^r to file security 
for costs should be made by theCourt 29 

— r Apfrfioatioa for the appointment of temponay leoeiTorof 
mutual fire insurance corpomtion ; what facts must be pre- 
sented ^810 

—In an action brought under section 9668a of the Code to de- 
terminer the validity of probate of a will, an order appc^tiag 
a'foeeiver to- preserve the property pendente Jifo under sec-* 
• tion 710 of the Code will be set aside 215- 

REFKtEB, Compomsatietiof, on sale in foreclosure 100 

REKEB8NCE. SeeCosts 34S 

BEPLE^m^. SoeArreftt 230 

aiffiPLT. Motion to strike off cause for want of rsply to eoontor- 
daim fia 

BEVOGA^SION OF PROBATE, Proceedhkg for— when ^batNtt 

*by . juii^;ment»pi0vioasly rendered-^eoessary parties 158 

\ -'^Proosedlnir^for; -when' oitations must* iesoe 186 

sfiATISFACnON of judgfBteilt by attorney whose onthorily 
has been revoked, not conclusive 139 
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VFOR^OOSIBf Eff^Gt-ofUu^KB itt applying fororder- 5 

-Note oorigfat to requtre-seoiiritjr fi)r oosts 54 

-^rta^Xjomciim^^no power to require ^lum-reaidMit plaintiff "to 



unite -With the-suvetiee-in an undertaking for ooste 845 

8ERVICB of* snmmoBB on director of f<»eign corporation, 

within the Stoto 1 80 

-OfsmBMOMnsbyvpublioation. See Pnbtication 238 



SBBVICE OF SUMMONS BY PUBUGATION. See PubUca- 

tion 28e 

Tbe dato-of a summons is not so material apart thereof -as to 

require the Court to set aside the swvioe of such summons, 
on the ground of the variance between the date of the orig- 

andtiiacopy^ \,. 888 

Lis Pendens \ 896 

SHEmFF. Action to enforce tbe liability- of the sheriff for bail 

dees not abato on death of slieriff 70 

49HEBira^FBES- on attachment; by whom paid; 285 

STAOTJTE OF UMITATIONa SeeAotion 408 

8TAT ON AI^£AL. An order ol the special term, setting 
aside the award of oomHMseioners, is an order affecting « sub- 
stantial right, and the Court has power- to granta stoy oa 

anappeal fremsuch order 288 

See X^ontempt \ 868 

SUBSTITUTED PARTIES. See Additional Parties 122 

BUBSnrunON ol indemnitors on bond as defendante in 

plaoe of sheriff 288 

^Applieation to substitute defendant under section 880 of the 

Code ; rivil claimants disagree as to amount due 288 

— »*<Of'repsesentetivesof deeeased i^aintiff' as- plaintiffs in the 

action 188 

SUMICART PROCEEDINGS. Landlord may remove sub-lessee 

after expiration of lease to lessee 86 

^Injunction to stay warrant and open judgment denied 92 

Coimterclaim against guardian personally not available' in sum- 
mary proceedings 106 

SUMMONS. See Service 888 

SUPPLEMENTAL PLEADINGS not necessary 168 

SUPPLEMENTARY PROCEEDINGS. Order requiring third 
person to pay over money, the ownership of which is in dis- 
pute 820 

^Effect of direction to third person to pay over 44 

^The interest of a beneficiary in a trust fund, created by a 

person other than the debtor, cannot be reached in proceed- 
ings supplementary to execution, and a bill by a receiver in 
supplementary proceedings in the nature of a creditor's bill 
to subject the surplus of such a trial fund cannot be main- 
tained 880 
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SUPPLEMENTARY PROCEEDINOS. Under section 2442 of 
the Code, a Judge of the City Court of New York has 
power to appoint a referee in proceedings supplementary 
to execution upon a judgment recovered in said Court 390 

SURETY. Liability of surety released under section 2600 of the 
Code 367 

SURROGATE'S power to detain share of beneficiaries, where an 
account shows a fund ready for distribution 357 

SURVIVAL of cause of action 163 

TESTAMENTARY GUARDLiN. Mother of infant cannot be 
appointed 42 

TRUSTFUND. See Supplementary Proceedings 380 

UNDERTAKING. An appeal from judgment of sale of real 
property ; appellant must be in possession 385 

UNITING of actions against two or more persons severally 
liable upon the same written instrument 217 

VALIDITY OF PROBATE, action to determine the ; appointr 
ment of receiver pendente lite 215 

VENUE, CHANGE OF. The defendant in an action is not in a 
position to insist as a matter of right that the place of trial 
shall be changed, while it has defaulted in serving its 
answer ; even though the default has been opened or the 
answer received by consent of the parties after the expira- 
tion of the time to answer 376 

WAIVER of the service of citation does not confer jurisdic- 
tion in the probate of a will 71 

WARRANT of attachment need not recite the proceedings 
upon which it rests 141 

^What is a certified copy of ..,,«««, , 156 
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